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Send for Your Copy of “A¢tna’s 
1934 Automobile Show” 


HETHER or not you contemplate the purchase of a new 
automobile, we believe you will be interested in this con- 
densed catalogue containing photographs and brief specifica- 
tions of the 31 makes of cars being produced this year by Amer- 


ican automobile manufacturers. 


A copy will be sent upon request—without charge or obligation. 


THE AZTNA CASUALTY & SURETY COMPANY 


THE AATNALIFE INSURANCE COMPANY—THE STANDARD FIRE INSURANCE COMPANY 
THE AUTOMOBILE INSURANCE COMPANY OF HARTFORD, CONNECTICUT 











Aetna Casualty and Surety Company 


Hartford, Connecticut 


Please send me a copy of the “Aetna’s 1934 
Automobile Show.” 
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Organizing in 
Delaware 


pany: 
of State’s office; another at Wilmington to take ad- 


Though many states have revised their corporation 


laws with Delaware’s as a pattern, most experienced 


corporation lawyers still prefer Delaware. There are 
not only the advantages in the state’s law still un- 
obtainable with the same certainty in other states, 
but there is the wealth of court decisions clarifying 
the application of all important points in the Dela- 
ware law—a fact most important to lawyers; and 
there is the deep-rooted faith of lawyers everywhere 
in the judgment of the Delaware courts on all cor- 
porate matters, and in the state’s essential fairness 
to corporations. . . In Delaware there are no other 
facilities for assisting attorneys in all organization 
matters like those of The Corporation Trust Com- 
one office at Dover to be near the Secretary 


vantage of the only ae railway and mail 
services in the state; and a battery of fast motor cers 
plying between. 
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What Congress Is Doing 
Affects the Interests of Your Clients 


The U. S. Code Annotated Pamphlet Service brings to you with 
the utmost promptness all of this new legislation, together with 


the Executive Orders issued to make it effective. 





It also contains the current constructions by the Courts of all 


Federal Laws. 


These pamphlets are followed by the Annual Cumulative Pocket 








Parts which fit into and become a part of each volume of the 


Code. 


The Code is published in 6! small volumes, 


each as a rule containing but a single Title. 
Write for our very convenient terms. 


West Publishing Co. St. Paul, Minnesota 
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The Annotated Edition of the Nation's Laws 
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Association's Commerce Committee 
Holds Meeting in New York City 
and Hears Discussion of Na- 


tional Recovery Act and Im- 


qT 


\t the afternoon 


Desvernine of 


meeting 


portant Proposed Federal 
Legislation 


annual meeting of the Com- 
e on Commerce of the Ameri- 
held in New York 
been held so many years that 
become 
this year 
Wednesday 
10th, 11th and 


first day 


Association 


almost traditional. 
was held on 

and 

12th 


of the meeting two 


Thursday, 


ng subjects were discussed—in 


renoon the so-called Tugwell and 
nd bills con 
ug laws and 


Wesley 


, favoring 


fox dd 
Mr. 
the 


erning pure 
regulations. 
Dunn addressed 
the enactment of leg- 
and suggesting numerous 
ments to pending bills avoiding, 
argued, many constitutional diffi- 
session Mr. Raoul 
Hornblower, Miller, 
& Boston, New York City, pre- 
in argument based almost en- 


on constitutional questions con- 


ng the proposed federal regulation 


k exchanges, and opposed such 


ition. 


? 


entire day Wednesday was de- 


to a consideration of the legal 


ects of the legislation underlying the 


ry program. Dean Charles E. 


< of Yale University Law School, 


Mr. Frederick H. Wood, Mr. Benjamin 
A. Javits, Mr. Hal H. Smith, General 
Counsel of Michigan Manufacturers 
Association, Mr. David L. Podell, co- 
author of the National Industrial Re- 
covery Act, Mr. Gilbert H. Montague, 
Mr. James A. Emery and Mr. Julius 
Henry Cohen discussed this subject. 
Dean Clark and Mr. Podell very effec- 
tively upheld the National Industrial 
Recovery Act and the comments of 
Messrs. Cohen, Javits and Montague 
were along similar lines. On the other 
hand, Messrs. Wood, Smith and Emery 
stoutly maintained that the Recovery 
Act was unconstitutional. 

The Regulation of Motor Vehicles 
in Interstate Commerce was discussed 
at the Thursday meeting by Mr. A. P. 
Executive Vice President of 
the New York, New Haven & Hartford 
R. R., representing the carriers, and 
Mr. R. C. Fulbright, representing the 
National Industrial Traffic League. 

Mr. Gilbert H. Montague suggested 
to the Committee that legislation be 
recommended requiring the filing of all 


Russell, 


Federal administrative rules, orders and 
regulations with the Secretary of State 
before they became effective and re- 
quiring publication thereof by the Sec- 
of State at least six 


retary every 


months. 
American Bar to Broadcast Series on 


Criminal Law 
A law enforcement under 


SERIES of four broadcasts on 
criminal 
the title of “Coping with Crime” and 


261 


including an address by Attorney-Gen- 
eral Cummings will be presented by the 
American Bar Association over the 
Red network of the National Broadcast- 
ing Company, beginning Saturday night, 
April 28 at 10:30 P. M. Eastern Stand- 
ard Time. This subject, the first one 
on the National Bar Program, is of 
great interest to the profession and the 
speeches will deal with some of the 
topics with which the recent criminal 
law questionnaire, sent out to all bar 
associations, is concerned. The ad- 
dresses will be keyed to the lay listener 
as well as the lawyer. The first pro- 
gram will be given at 10:30 P. M. East- 
ern Standard Time, all the others at 
10:30 P. M. Eastern Daylight Savings 
Time, which means 9:30 P. M. Eastern 
Standard Time. 

The subjects and speakers are as 
follows: 

April 28, 10:30 P. M. Eastern Stand- 
ard Time—‘Meeting the Lawyers’ Re- 
sponsibility to Improve Criminal Jus- 
tice,” by Earle W. Evans, President of 
the American Bar Association. Intro- 
duced by Col. William J. Donovan of 
the National Advisory Council on Ra- 
dio in Education. 

May 5, 10:30 P. M. Eastern Daylight 
Savings Time—‘“Fighting the Gangster 
and the Racketeer,” by Thomas D. 
Thacher, former Solicitor General of 
the U. S. 

May 12, 10:30 P. M. Eastern Day- 
light Savings Time—“How the Govern- 
ment Battles Organized Lawlessness,” 
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by Homer S. Cummings, Attorney Gen- 
eral of the U. S. 

May 19, 10:30 P. M. Eastern Day- 
light Savings Time—“A Better Army 
for the War Against Crime,” by Justin 
Miller, Chairman of the Criminal Law 
Section of the American Bar A\ssocia- 
tion, Dean of the Duke University Law 
School. 

The series is being sponsored by the 
National Advisory Council on Radio in 
Education which last year sponsored the 
broadcasts on “The Lawyer and The 
Public.” 

The time is being donated by 
National Broadcasting Company. 


the 


Association’ s Committee on Commer- 
cial Law and Bankruptcy Actively 
Opposing “Municipal Bank- 
ruptcy Bill’ —Minority Re- 
port Sustains Organization's 
View of Danger 


HE Association’s Committee on 

Commercial Law and Bankruptcy 
has sent a letter to the members of the 
General Council of the Association ask- 
ing their active cooperation in the fight 
against the passage of the “Municipal 
Bankruptcy Bill,” now on the floor of 
the Senate. The Committee was di- 
rected by the Executive Committee of 
the Association, at its meeting in Wash- 
ington in May, 1933, to oppose the 
measure. On January 30, 1934, its rep- 
resentatives appeared before the Bank- 
ruptcy Sub-Committee of the Judiciary 
Committee of the Senate and presented 
their views in opposition. Since then 
the committee has continued its efforts 
to secure the defeat of the bill. 

The Wilcox-Sumner Bill No. 
186% and H. R. 5950) was recom- 
mended to the Senate for passage by a 
divided vote of the Judiciary Commit- 
tee. The members who signed the Min- 
ority Report (Senators Van Nuys, 
Hastings, Hebert and McCarran) are 
four out of the five members of the 
Bankruptcy Sub-Committee which con- 
ducted the hearings on the bill. This 
report challenges the view of the Ma- 
jority Report, presented by Senator 
Neely, that the measure is constitu- 
tional and opposes its passage on this 
ground as well as on the question of 
general policy. 

On the first point, after a pointed 
discussion of the legal question in- 
volved, it declares that “it is impossible 
to envisage a sovereign State as sub- 
ject to bankruptcy courts. The power 
of the states and their subordinate gov- 
ernmental agencies to borrow money, 
incur obligations, and fix tax levies is 
essentially a function of the sovereign 
States, legislative in nature, and cannot 
be delegated to the judicial branches of 


(S. 


the States, much less to the judicial 
branches of a foreign sovereignty.” 

On the matter of policy, the Minor- 
ity Report says that it subscribes to the 
opinion expressed in the report of the 
American Bar Agsociation’s Committee 
on Commercial Law and Bankruptcy, 
that the inevitable result of the policy 
proposed “must be to depress the mar- 
ket for municipal securities and seri- 
ously impair the credit of cities in sound 
financial position”’—which report was 
unanimously approved by the Associa- 
tion. It continues: 

“Municipal securities have always been 
considered gilt edge investments. They 
have ranked second only to the obliga- 
tions of the Federal and State Govern- 
ments. Probate courts have for gener- 
ations authorized and directed guardi- 
ans, trustees and administrators to 
invest the trust funds under their con- 
trol in municipal securities. The Amer- 
ican Legion Endowment Fund Corpo- 
ration now has approximately four and 
one-half million dollars invested in the 
bonds of municipalities and other polit- 
ical units. The capital of this corpora- 
tion was contributed by public spirited 
citizens all over the United States for 
the purpose of creating an income which 
is expended solely for the rehabilita- 
tion and child welfare work in connec- 
tion with the veterans of the World 
War. The officers of this fund are 
strongly opposed to the passage of this 
legislation. The funds of scores of 
fraternal insurance orders are similarly 
invested and such fraternal orders have 
gone on record as opposed to the bill. 

“The testimony taken at the hearings 
did not develop the fact that this legis- 
lation was necessary to avoid universal 
repudiation of municipal debts. While 
no witness seemed possessed of very ac- 
curate information on the subject, it 
was stated by the different witnesses 
that from 250,000 to 400,000 taxing dis- 
tricts would be potentially subject to 
this legislation. It is further safe to 
assume that approximately 2,000 of such 
units are in default in the payment of 
principal or interest or both on their 
obligations at this time. It is further 
agreed that there are outstanding ap- 
proximately $20,000,000,000 of such 
municipal securities. In the face of 
such facts it surely cannot be argued 
that legislation of this character is uni- 
versally demanded. 

“The most insistent demand for this 
legislation comes from cities which 
were overdeveloped during boom days 
when real-estate prices were pyramided 
and unreasonable and wholly unwar- 
ranted public improvements were pro- 
jected upon such pyramided values. 
While it is palpable that such cities are 
at this time seriously involved, it is the 
duty of the State to come to the relief 
of such communities rather than to in- 


volve the faith and credit of the tens 
of thousands of solvent municipalities 
throughout the entire country by the 
passage of such Federal legislation a; 
is here demanded. It is quite eviden 
from the decision in the case of Home 
Building & Loan Association v. Blais. 
dell, rendered by the Supreme Court of 
the United States on January 8, 1934 

that the State, through proper legisla. 
tion, may declare such moratoria as may 

afford temporary relief to certain of its 
political subdivisions. It may also pro- 
vide for direct relief to such munici- 
palities and other political subdivisions 

If this be true, we question the propri 

ety of the Federal Government entering 
into the legislation contemplated by the 
bills under consideration.” 

The Committee on Commercial Law 
and Bankruptcy in the letter above re- 
ferred to, which was signed by Chair- 
man Jacob M. Lashly and Henry C 
Shull, Frank C. Olive, Edwin S, § 
Sunderland and Robert Stone, declares 
that “it is believed that this legislation 
is the most dangerous which has yet 
been proposed. There are some spots 
in the country, especially in Florida, 
where there undoubtedly is serious em- 
barrassment due to overexpanded debt 
situations, but it is believed that much 
more serious results will follow from 
resort to national legislation for local 
relief at the expense of the financially 
sound cities and taxing units in other 
sections of the country. Many of the 
investment banker groups who have 
widely distributed municipal bonds of 
communities now distressed and bond- 
holders’ protective committee interests 
are backing this legislation. But it is 
believed that its passage will impair 
the value of present and future issues 
of municipal bonds in sound communi- 
ties everywhere. Lawyers can appreci- 
ate, perhaps better than others, that 
municipalities, especially large cities, if 
placed in the jurisdiction of the United 
States District Courts for a bankruptcy 
operation will suffer profound disturb- 
ances and their fiscal systems will likely 
be in chaos for years. Tax payers’ 
strikes and increasing difficulties in tax 
collections and disbursements through 
normal and well understood channels 
and methods can reasonably be expected 
We believe it is the duty of every loyal 
member of the Association who con- 
curs in the position taken upon this 
subject to exert his influence to pre- 
vent the passage of this bill. It has al- 
ready been passed in the House. It is 
now placed on passage in the Senate.” 

Another reason for opposition is thus 
stated by a member of the Association’s 
Committee : 

“The worst feature of this legislation 
is that it permits a general moratorium 
which will undoubtedly be abused by 
the cities in most instances, in that dur- 





they will be pet 
i with any wasteful 
plan that they are 
ng obtained a mora 
suppose that the 
difficulty in at 
ment of its financial 
» acceptable to the 
ary two-thirds of 
In many instances 
ercentage of debts 
and consequently 
have been placed 
sult of the moratot 
ful purpose having 
There will unques 
the 
1 the political control 
that the best results 
standpoint of credi- 
t 1inable.” 
m Commercial Law 
also lodged with 
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can lawvers as one 
lelegation which came 
return the visit which 
lawyers paid to the an- 
the Common Law in 
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at the and on 

he was called to the 
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al Commission on Awards to In- 
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ssioners 1926; chairman, Royal 
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7th edition of Lindley on Partnership 
on the Limited Partnership Act of 1907. 

Hon. Nathan L. Miller has likewise 
had a distinguished career. In addition 
to his service as Governor of the Em- 
pire State, he has sat on the Bench of 
the Supreme Court of the State of 
New York and on the Court of Ap- 
peals of that State. He resigned from 
the last position to resume practice, 
his firm being Hornblower, Miller, 
Miller and Boston. He is General 
Counsel, Director and Member of the 
Finance Committee of the U. S. Steel 
Corporation and a Trustee of the Mu- 
tual Life Insurance Co. of New York. 


American Law Institute to Hold 
Twelfth Annual Meeting in 
Washington, May 10-12 


HE A'merican Law Institute will 

hold the Twelfth Annual Meeting 
at the Mayflower Hotel, Washington, 
D. C., on Thursday, Friday and Satur- 
day, May 10, 11 and 12. It will con- 
sider Proposed Final Drafts of the Re- 
statement of Conflict of Laws, and Pro- 
posed Final Drafts of the Restatement 
of Torts, with a view to having them 
adopted as Official Drafts. The Council 
has submitted also, with a view to criti- 
cism and suggestion, Tentative Drafts 
of the Restatement of Property and 
Trusts. 

A meeting of the Bar Association 
Committees appointed to cooperate with 
the Institute, and those working on 
State annotations of the Restatements, 
will be held on Wednesday morning, 
May 9. A reception by the Council to 
members, guests and ladies accompany- 
ing them will be held on Wednesday 
evening, May 9. 

The following is the complete pro- 
gram of the meeting: 


Wednesday, May 9 

10:00 A. M. Registration of members 
and guests in the Pan-American Room, 
Mayflower Hotel, until 10:00 P. M. 

11:00 A. M. Meeting of Bar Asso- 
ciation Cooperating Committees, Chi- 
nese Room, Mayflower Hotel. Mem- 
bers and guests of the Institute are wel- 
come to attend this meeting. 

9:30 P. M. Informal reception by the 
Council to the members, guests and 
ladies accompanying them, in the Ball 
Room of the Mayflower. 


Thursday, May 10 

9:30 A. M. Registration and assem- 
bling of members and guests. 

10:00 A. M. 

1. Address by the President, George 
W. Wickersham. 

2. Informal remarks by 
Justice of the United States. 

3. Report of the Treasurer, George 
Welwood Murray. 


the Chief 


4. Report of the Director, William 
Draper Lewis. 

5. Report of Herbert F. Goodrich, 
Adviser on Professional Relations. 

6. Report of the Committee 
Membership, to be presented by the 
Chairman, George E. Alter. 

7. New business. 

11:30 A. M. Consideration of the 
Proposed Final Drafts of the Restate 
ment of Conflict of Laws. (Drafts 
Nos. 4 and 5.) 

1:00 P. M. Adjournment for luncheon 

2:15 P. M. Continuation of the dis- 
cussion of Conflict of Laws. 

5:00 P. M. Adjournment. 

Friday, May 11 

10:00 A. M. Consideration of the 
Proposed Final Drafts of the Restate- 
ment of Torts. (Drafts Nos. 1 and 2.) 

1:00 P. M. Adjournment for luncheon. 

2:15 P. M. Continuation of the dis- 
cussion of Torts. 

5:00 P. M. Adjournment. 

5:00 P. M. Reception and tea in the 
Chinese Room of the Mayflower to 
members, guests and ladies accompany- 
ing them. 


on 


Saturday, May 12 

10:00 A. M. Consideration of the 
Restatement of Trusts, Tentative Draft 
No. 5. 

1:00 P. M. Adjournment for luncheon. 

2:15 P. M. Consideration of the Re- 
statement of Property, Tentative Drafts 
No. 5. 

700 P. M. Adjournment. 

:30 P. M. Dinner in the Ball Room 
of the Mayflower. George W. Wicker- 
sham, President of the American Law 
Institute, will preside. The speakers at 
the dinner will be announced later. 

Note: If the discussion of any draft 
is concluded before the time stated on 
the program, the next draft in order 
will be taken under consideration im- 
mediately. 

Inquiries for further information 
should be addressed to Miss-Anna M. 
Judge, Executive Secretary to Director, 
3400 Chestnut Street, Philadelphia, Pa. 


Selden Society Issues Interesting 
Annual Report 


HE Selden Society which publishes 

the sources of English law has just 
issued its interesting Annual Report 
Subscribers for 1933 received a volume 
of the “Year Books of 1 Henry VI,” 
by Mr. H. C. Williams, and as a bonus 
volume Select Cases in the Exchequer 
Chamber by Miss M. Hemmant. 

The Society is steadily gaining in 
the matter of time and for the first time 
in many years will be able to issue the 
volume or volumes for 1934 before July 
lst of the same year in which the sub- 
scription is paid. The regular volume 


5 
7 
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will be “Year Books of 10 Edward II” 
by Miss Dominica Legge and Professor 
Sir William Holdsworth. The bonus 
volume will contain the text of the ear- 
liest Assize Rolls preserved at the Pub- 
lic Record Office. These are the rolls 
for Lincolnshire for 1218-9 and Wor- 
cestershire for 1221. They were used 
by the famous Bracton and facsimiles 
of his markings on the Rolls will be 
reproduced in the volume, which is 
edited by Mrs. Doris M. Stenton. This 
volume will have a general interest for 
historians and libraries quite outside 
the ordinary subscribers to the Selden 
Society, and those who wish to obtain 
it should communicate with the Ameri- 
can secretary as below. 

The Selden Society also 
active preparation four Year Books, 
two volumes of Select Cases in the 
King’s Bench in the reign of Edward 
J, a treatise on the Jurisdiction of the 
Admiralty, and a Glossary of Anglo- 
Norman legal and official terms. The 
Council have made arrangements by 
which members will receive a copy of 
a “Word List of Mediaeval Latin 
Terms” which is to be published by the 
Mediaeval-Latin Dictionary Committee 
of the British Academy. 

The Selden Society is now repre- 
sented upon its Council by four Ameri- 
can members: Judge Julian W. Mack, 
Dean John H. Wigmore, Dean Roscoe 
Pound, and the American Secretary, 
Mr. Richard W. Hale, whose address is 
60 State Street, Boston, Massachusetts. 


have in 


What the Term “Learned Profession” 
Should Embrace Is Discussed in 
Carnegie Foundation’s Annual 
Review of Legal Education 


XPANSION of the concept of a 

“learned profession” is advocated 
in the Carnegie Foundation’s Annual 
Review of Legal Education, prepared 
by Mr. Alfred Z. Reed. He takes the 
position that we ought not to define the 
term “learned profession” too narrowly. 
“Our new country—our land of coura- 
geous innovations—ought to be able,” 
he says, “to bring within the university 
sphere callings which in other countries 
traditionally stand outside. That it has 
done so is not to be regarded as an 
unfortunate break with the past. 
Rather, it is evidence that we do not 
intend to let an inherited mechanism 
restrict the free development of social 
and economic activities. It is futile to 
rail at American colleges and universi- 
ties because they break with tradi- 
tion. . . 

“Professional work, in the group of 
universities that we have in mind,” he 
says further on, “should embrace all 
those callings—neither more nor less— 


in which (as originally was true only in 
the case of theology, law, and medi- 
cine) a substantial body of higher 
learning already exists, or is in the 
process of being accumulated. . . [But] 
even though a particular calling satis- 
fies these criteria, and preparation for 
it is properly offered by a school that 
moves on the university plane, it does 
not necessarily follow that this school 
should be admitted to the educational 
brood that is cherished under any par- 
ticular university wing. Are we sure 
that simply banding together numerous 
professional schools, under the aegis of 
a single greatly expanded university, 
will give us what we want?” A univer- 
sity of this sort is likely to be “an un- 
wieldy aggregation of units, formally 
connected with one another but not 
possessing the self-conscious unity of a 
living whole. Our modern enormously 
diversified scientific and economic ac- 
tivities have perhaps brought with them 
this consequence. In place of the an- 
cient concept of ‘a university,’ dedicated 
to the advancement of knowledge and 
the learned professions, it should now 
be our aim to develop distinct types of 
universities.” 

The article “Learned Professions and 
Their Organization” discusses also the 
relationship and mutual pressure ex- 
erted by three organizing forces: prac- 
titioners’ associations, the State, and 
educational institutions. Under the first 
head, a distinction is drawn between 
the organization based on specialization 
and the organic union or fraternal asso- 
ciation of those who practice these 
activities. “As contrasted with the nat- 
ural fluidity of the specializing im- 
pulse,” he says, “organizations are rela- 
tively rigid, and constitute a stabilizing 
social force. For a time, this may be 
an advantage, but it is also a danger. 
Sooner or later, the lines of organic 
division cease to coincide with those of 
the developing economic pattern. Prac- 
titioners associations constitute an arti- 
ficial element that is quite as likely to 
require reformation itself as it is to 
serve as our guide to professional bet- 
terment. England and America now 
contain an enormous number of these 
practitioners associations.” 

The attitude of the State is discussed 
under the three heads of “Specially 
Privileged Associations,” “Direct Gov- 
ernmental Administration,” and “Li- 
censing of Individual Practitioners.” 
This is followed by a pertinent consid- 
eration of “Distinctive Traits of Ameri- 
can Univerities.” 

The Review states that the number 
of lawyers in proportion to the popu- 
lation of the United States, after de- 
creasing, for the first time, in 1910 and 
again in 1920, showed according to the 
1930 Census “a sharp increase, which 


still leaves the number well below the 
peak attained in 1900. Meanwhile, the 
progressive shift of the working popu- 
lation from agricultural into industria} 
and commercial pursuits has presum- 
ably increased the demand for lawyers,” 

The Review records changes made 
during the past year in bar admission 
requirements, and outstanding develop- 
ments among the law schools. Com- 
parative tables show the present require- 
ments for admission to the bars of each 
of the sixty states and Canadian proy- 
inces, and changes in the number of 
law schools of different types, and of 
their students, during the last forty 
years. The individual schools are listed, 
with their tuition fees, student attend- 
ance, and the time required to complete 
the course, in parallel columns, distin- 
guishing from the 83 full-time law 
schools of the United States and the 4 
full-time law schools of Canada, the 
107 part-time or “mixed” schools in 
this country that offer instruction at 
hours convenient for self-supporting 
students, and the 6 Canadian schools in 
which the students serve a concurrent 
clerkship in a law office. 

An appendix the current 
standards of the American Bar Asso- 
ciation and of the Association of 
American Law Schools, and lists the 
publications of the Carnegie Founda- 
tion dealing with legal education and 
cognate matters. Copies of these pub- 
lications, including the present “Review 
of Legal Education in the United States 
and Canada for the Year 1933,” may be 
had without charge upon application by 
mail or in person to the office of the 
Foundation, 522 Fifth Avenue, New 
York City. 


quotes 


New York County Lawyers’ Asso- 
ciation Celebrates Silver 
Anniversary 

HE silver anniversary of the New 
York County Lawyers’ Association 
was celebrated with a banquet on the 


evening of March 14. Eight hundred 
members and guests attended and 
notable addresses were made. 

According to the report in the New 
York Law Journal’s issue of March 15, 
the toastmaster was Charles A. Boston, 
president of the A’ssociation, and ad- 
dresses were delivered by Attorney- 
General Cummings, Senior Associate 
Judge Frederick Evan Crane of the 
Court of Appeals, Presiding Justice Ed- 
ward R. Finch of the Appellate Divi- 
sion, First Department, Thomas D 
Thacher, president of the Association 
of the Bar, and Benno Lewinson, the 
very active treasurer of the Association 
for many years past. 

An interesting souvenir was pre- 
sented to each guest, consisting of an 
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fourteen pres- 
f the Association, the names in 
gical order being: John F. Dil- 
ton B. Parker, Joseph H. Choate, 
H. Hubbard, Edgar M. Cullen, 
Morgan J. 
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;orman, Samuel 
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1266 National Press Building, 
Washington, D. C., 
April 11, 1934. 


Limiting Jurisdiction of the District 


Courts 


April 10 Representative Lewis, 
from the Committee 
the Judiciary 
subt 

















of Colorad 
f the House of Rep- 
tted a report (No. 
nown as the “John- 
bill,” to amend section 24 of the 
amended, with respect 

jurisdiction of the district courts 
f the United States over suits relating 
State administrative 


ntatives, 


on S, 752 


tial Code, as 


orders of 
report recommended 
be substituted for the 


[he majority 

t the following 
as passed by the Senate: 

That the Judicial Code, as amended, 
mended by adding after section 266 


reof a new section to read as fol- 


“Sec. 266 A. In the case of any suit 
brought in a United States District 
Court to enjoin, suspend, or restrain the 
enforcement, operation, or execution of 
any order of an administrative board or 
commission of any State or any politi- 
cal subdivision thereof, or to enjoin, 
suspend, or restrain any action in com- 
pliance with such order, where (1) 
such order affects rates chargeable by 
a public utility, does not interfere with 
interstate commerce, and was made 
after reasonable notice and hearing, and 
(2) jurisdiction of such suit is based 
solely upon the ground of diversity of 
citizenship, or of the repugnance of 
such order, or of the law or ordinance 
under which such order was made, to 
the Constitution of the United States, 
or solely upon any combination of such 
grounds— 

“(a) The provisions of section 266, 
as amended, which relate to hearings 
and determinations by three judges, to 
the right of direct appeal to the Su- 
preme Court of the United States, to 
a stay of proceedings, and to prece- 
dence and expedition of hearings, shall 
apply, whether or not an interlocutory 
injunction is sought in such suit; and, 
when an interlocutory injunction is 
sought, the provisions of such section 
relating to notice of hearing and to 
temporary restraining orders shall 
apply; 

“(b) The hearings and determina- 
tions shall be on a transcript of the rec- 
ord of the proceedings, including evi- 
dence taken, before such administrative 
board or commission with respect to 
such order, prepared at the expense of 
the complainant, and certified to the 
court by the board or commission in 
accordance with the law or practice of 
the State, except that (1) upon applica- 
tion of any party the court may take 
additional evidence if it is material and 
competent and the court is satisfied that 
such party was by the board or com- 
mission denied an opportunity to adduce 
it, and (2) in case no record was kept 
or the board or commission fails or 
refuses to certify such record, the court 
may take such evidence as it deems 
necessary ; 

“(c) The court shall not have juris- 
diction if the complainant (or, in case 
the complainant is a partnership, asso- 
ciation, or corporation, if the complain- 
ant or a member or stockholder of the 
complainant has heretofore commenced 
suit in a State court having jurisdiction 
thereof to contest the validity of such 
order on any ground whatsoever. 

“Sec. 2. The provisions of this Act 
shall not affect suits commenced in the 
district courts, either originally or by 
removal, prior to its passage; and all 
such suits shall be continued, proceed- 
ings therein had, appeals therein taken, 


and judgments therein rendered, in the 
same manner and with the same effects 
as if this Act had not been passed.” 

The Committee proposes to amend 
the title of the bill to read: “An Act 
relating to jurisdiction of and proce- 
dure in district courts in suits to enjoin, 
suspend, or restrain the enforcement of 
rate orders, and for other purposes.” 

In their report, the majority of the 
Committee state: 

“The Johnson bill (S.752) seeks to 
withdraw completely from the district 
courts of the United States all jurisdic- 
tion in suits relating to orders of State 
administrative boards or commissions 
affecting rates chargeable by public 
utilities. The majority of the Commit- 
tee on the Judiciary believe the bill pre- 
sented corrects all present evils without 
wholly divesting the Federal district 
courts of all jurisdiction in rate cases.” 

The majority of the Committee re- 
gards as unnecessary and unwise the 
drastic action proposed by the Johnson 
bill of withdrawing altogether from the 
District Courts of the United States all 
jurisdiction in rate cases, when every 
abuse in the present procedure can be 
corrected and every injustice obviated 
by amending the Judicial Code as pro- 
vided in the proposed substitute. 

The majority regards the Johnson 
bill as unwise because 

“(1) It is discriminatory, in that it 
would single out one class of litigants 
(viz, public utilities) and deny to them 
the right, which all other classes of liti- 
gants would continue to enjoy, to resort 
to the United States courts in contro- 
versies which arise ‘under the Consti- 
tution or laws of the United States’ 
(par. 1, sec. 24, Judicial Code). 

“(2) It is a step toward abolition of 
the District Courts of the United States. 

“(3) Although the right of ultimate 
appeal to the Supreme Court of the 
United States is retained in the Johnson 
bill, it would deny to a public utility 
any effective review of the facts by a 
United States court in that the Supreme 
Court is not equipped to examine the 
facts—and the facts are of the essence 
of a rate case. As was said by Mr. Jus- 
tice Holmes in Prentis v. Atlantic Coast 
Line (211 U. S. 210, 228), a case in- 
volving rates of a railroad: 

“‘Tf the railroads were required to 
take no active steps until they could 
bring a writ of error from this court to 
the Supreme Court of Appeals after a 
final judgment, they would come here 
with the facts already found against 
them. But the determination as to their 
rights turns almost wholly upon the 
facts to be found. Whether their prop- 
erty was taken unconstitutionally depends 
upon the valuation of the property, the 
income to be derived from the proposed 
rate, and the proportion between the 
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two—pure matters of fact. When those 
are settled, the law is tolerably plain. 
All their constitutional rights, we re- 
peat, depend upon what the facts are 
found to be.’ 

“(4) Controversies affecting rates 
chargeable by a public utility are, from 
their very nature, such as are liable to 
be affected by local prejudice. They are 
precisely the kind of controversies for 
the adjudication of which the First 
Congress created, under the mandate of 
the Constitution, the District Courts of 
the United States. 

“(5) In every rate case there are 
two groups of citizens, the ratepayers 
and the owners of the securities of the 
utility corporation. On the one hand 
the ratepayers constitute a compact 
local group. They should be guaranteed 
prompt relie from excessive rates. On 
the-other hand, the owners of the se- 
curities of a utility are frequently scat- 
tered throughout the Nation. They are 
entitled under the spirit, if not the let- 
ter, of the Constitution of the United 
States to a fair and impartial trial on 
the facts as well as on the law before 
a tribunal free from local bias.” 

The minority report, which was 
signed by Representatives Sumners, 
Chairman of the Committee, McKeown, 
Browning, Oliver, Gregory, Tarver, 
Miller, Ruffin, Lloyd and Guyer, in 
recommending the passage of S. 752, 
quoted in full the majority report of 
the Senate Committee on the Judiciary. 


Rules in Actions at Law 


On Ajpril 12 Senator Ashurst (by re- 
quest) introduced S. 3040 to give the 
Supreme Court of the United States 
authority to make and publish rules in 
actions at law. The measure provides: 

“That the Supreme Court of the 
United States shall have the power to 
prescribe, by general rules, for the dis- 
trict courts of the United States and 
for the courts of the District of Co- 
lumbia, the forms of process, writs, 
pleadings and motions, and the practice 
and procedure in civil actions at law. 
Said rules shall neither abridge, enlarge 
nor modify the substantive rights of 
any litigant. They shall take effect six 
months after their promulgation, and 
thereafter all laws in conflict therewith 
shall be of no further force or effect. 

“Sec. 2. The court may at any time 
unite the general rules prescribed by it 
for cases in equity with those in actions 
at law so as to secure one form of civil 
action and procedure for both: Pro- 
vided, however, that in such union of 
rules the right of trial by jury as at 
common law and declared by the 
seventh amendment to the Constitution 
shall be preserved to the parties invio- 
late. Such united rules shall not take 
effect until they shall have been re- 


ported to Congress by the Attorney 
General at the beginning of a regular 
session thereof and until after the close 
of such session.” 

A similar bill (H. R. 8907) was in- 
troduced in the House of Representa- 
tives on April 2d by Representative 
Sumners of Texas. Both bills were 
introduced at the request of the Attor- 
ney General. 


Gold Clause of Public and Private 
Contracts 


On March 15 Senator Glass, of Vir- 
ginia, placed in the Congressional Rec- 
ord (Page 4720) an account of the de- 
cision by Judge John R. King, of the 
Court of Common Pleas, Columbus, 
Ohio, on the gold clause of public and 
private contracts. This was the first 
decision rendered in this country on 
the subject, according to the Senator’s 
statement. Senator Glass stated: “The 
decision follows the line of the decision 
of the highest court in Great Britain in 
maintaining the validity of these gold 
clauses. It is a matter that is going to 
concern the American people very much 
more seriously and to a larger extent 
than they seem to be concerned about 
it now.” 

According to the decision, it takes 
$6,000 in currency to pay $3,600 gold 
obligation. After reviewing the deci- 
sions in the English Courts, Judge 
King adopted the view of Lord Russell 
and concluded : 

“The plaintiff in the instant case, 
under the contract, is entitled to have 
the obligation paid in lawful currency 
of the United States of America in a 
sum equal in value to the amount of 
gold called for in the note. Any other 
construction, in our opinion, would de- 
stroy the contract.” 

As to the contention that the contract 
was made invalid and unenforceable by 
the acts of Congress taking gold out of 
private hands, the court stated: 

“Tt is urged in brief by defendant 
that the obligation of defendants en- 
tered into before the passage of the act 
of Congress and the orders of the Sec- 
retary of the Treasury and the Presi- 
dent of the United States is canceled 
and nullified by the act of Congress; 
consequently they are not obliged to pay 
their debts. With this contention we 
cannot agree... 

“Moreover, Congress is without au- 
thority to cancel the debt owed by de- 
fendants to plaintiff, calling for pay- 
ment in gold, which contract or obliga- 
tion at the time it was entered into was 
in all particulars lawful. 

“If defendants were correct, it would 
amount to the confiscation of plaintiff’s 
property without compensation. The 
Constitution of the United States would 
not permit legislation producing such 


results as contended by defendants.” 

On April 4 Senator Costigan inserted 
in the Congressional Record (Page 
6107) a decision by Judge Arlingtoy 
Taylor, one of Colorado’s district cour 
judges, who, in ruling on a demurrer. 
sustained the antihoarding act on the 
ground of impossibility of performance 
and held sufficient an offer of payment 
in legal tender of the United States, 

The note sued upon was payable, bot! 
as to principal and interest, in United 
States gold coin and on default in inter. 
est payment suit was instituted for the 
full amount of the note. The defense 
was that it was legally impossible fo 
the defendants to make any payments 
either of principal or interest or tender 
of payment of either in United States 
gold coin in accordance with the terms 
and effect of the said principal promis. 
sory note. They tendered into the regis- 
try of thg court, legal tender of the 
United States Government in the 
amount of interest due on the principal 
note. To the answer the Plaintiff de- 
murred and the court, in overruling the 
demurrer stated that the answer was a 
complete deferse on impossibility of 
performance. 

The Court further stated: 

“The defendants in this case, in my 
opinion, cannot under existing congres- 
sional enactments and Executive orders 
go out and purchase ‘any gold coin of 
the United States’ with which to pay 
their interest or the principal. The im- 
possible ought not to be required of 
them. Neither can the plaintiff require 
in other legal tender any excess over 
the amount of the actual interest due 
September 1, last, or what might be 
termed the equivalent of the increased 
value of gold on that date. Assuming 
gold to have greatly increased, for ex- 
ample, on that date, the plaintiff is not 
entitled to any excess aforesaid, for the 
reason that he could not go out and buy 
the gold equivalent therewith. It would 
be as impossible for him so to do as it 
is for these defendants. If he had the 
gold equivalent, he could not pay his 
own obligations with it. He would have 
to turn it to some Federal Reserve Bank 
and at par. His Government could get 
the profit or increase, but the plaintiff 
could not.” 

Securities Act of 1933 

On March 26 the unanimous Report 
of the Special Committee of the Ameri- 
can Bar Association on Amendments to 
the Securities Act of 1933, was released 
by the Chairman of the Committee 
Chester I. Long. 

The report had previously been sub- 
mitted to the Executive Committee of 
the American Bar Association and ap 
proved. 

Temporary changes are recommended 
until a thorough study and revision can 
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introduced in the Senate April 5th by 
Senator Hastings (S. 3301) and which 
was referred to the Senate Committee 
on Banking and Currency. 

On April 9 Senator Hastings had in- 
serted in the Appendix to the Congres- 
sional Record (page 6445) numerous 
opinions relative to the Securities Act 
collected by the Washington Post. 

Among those urging changes in the 
Securities Act is Governor Eugene 
Black of the Federal Reserve Board 
who stated on April 9th that the Se- 
curities Act should be, and will be modi- 
fied. He expressed the opinion that the 
Securities Act was having a bad psycho- 
logical effect on business. 

The House Mine bloc, composed of 
representatives of the mining states, is 
leading a movement for modification of 
the Act. 

Certificates by Accountants or Other 

Experts = Securities Act of 


On April 7 the Federal Trade Com- 
mission made public an amendment to 
the Rules and Regulations under the 
Securities Act of 1933. The first para- 
graph of article 15 is amended to read 
as follows: 

“Any certificate by an independent 
certified, or public accountant with re- 
spect to a registration statement or any 
papers or documents used in connection 
therewith shall be dated and shall con- 
clude with a statement substantially to 
the following effect: 

“Subject to the foregoing comments, 
we have, after reasonable investigation, 
reasonable grounds to believe, and do 
believe, at the date of this certificate, 
that the statements contained in the 
attached balance sheets and in the at- 
tached profit and loss statements truly 
and fairly reflect the application of 
accepted accounting practices to the 
facts disclosed by our investigation, and 
that there is no omission to state a mate- 
rial fact required to be stated therein 
necessary to make the statements 
therein not misleading.” 


or 


Unique Body, Representing Local 
Bar Associations, Formed to Deal 
with Unlawful Practice in 
Los Angeles County 


HE Los Angeles County Unlawful 
Practice Conference is a unique 
organization, composed of delegates 
from the various Bar Associations of 
the county, which devotes itself to the 
task of dealing effectively with the un- 
lawful practice of the law in its terri- 
tory. The following details of this 
undertaking have been furnished the 
Journat by Mr. Marion P. Betty, 
chairman of the Conference: 
“An organization to combat unlawful 


practice, so comprehensive as to include 
representatives of every bar and law- 
yers’ association among this county's 
5,500 or more attorneys, now is func- 
tioning as the Los Angeles County 
(Calif.) Unlawful Practice Conference. 
The Conference organized serves both 
as a central investigating and prosecut- 
ing body and as sponsor for prosecu- 
tion of unauthorized practice in each 
and every member-district. 

“An outstanding feature of the Con- 
ference plan is that they have a paid 
investigator and a paid prosecutor ‘on 
the job’ and at the call of the Confer- 
ence Executive Committee and the rep- 
resentatives of the member-associations 
at all times, regularly and continuously 
ready to investigate and prosecute com- 
plaints. Paid employes can be dismissed 
and replaced should they prove derelict 
or inefficient, while volunteers cannot 
A paid employe is naturally more de- 
pendable, diligent and anxious to make a 
good showing. 

“Each member-association has an un- 
lawful practice committee of at least 
three members, who may or may not be 
the representatives to the Conference. 
This committee is charged with the duty 
of receiving complaints and making 
sufficient preliminary investigation to 
determine if the cases merit forwarding 
to the executive committee of the Con- 
ference. 

“The committee and its prosecutor 
then decide whether the individual case 
shall go back to the proper prosecutor 
in the district where it originated, or 
shall be referred to the district attorney 
of the county, and act accordingly. The 
investigator is sent into any district 
where his services are required at the 
discretion of the prosecutor. 

“The Conference consists of delegate 
and two alternates from each of the 
nineteen member-associations, with only 
one vote, the senior present, allowed 
each association. The executive com- 
mittee is composed of the three officers 
and a representative from each of six 
associations. Any association which 
fails to show sufficient interest, by hav- 
ing a representative absent from two 
consecutive meetings of the executive 
committee, will be dropped from the 
committee and replaced by another or- 
ganization. Each member-association is 
contributing a nominal sum to the over- 
head of the Conference, and in addition, 
is pledged to pay for investigation and 
prosecution in its district. 

“The Conference already has referred 
sufficient legitimate complaints to the 
prosecutor to keep him and his aide 
continuously busy. Although less than 
six months old at this writing, this 
form of organization has definitely 
proved a success in arousing the inter- 
est of legal organizations. 
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This book, a comprehensive treatise cover- 
ing all phases of Stockbrokerage Law including 
appropriate Forms, has been cited and quoted 
by courts of last resort throughout the country. 
The timely subjects of Short Sales, Reclamation 
of Securities in Stockbrokerage Bankruptcies, 
Customer's Liability for Debt or Deficiency are 
particularly well covered. 


The separate bound Cumulative Supplement 
with a pocket in the back cover for future supple- 
ments, keeps this popular book always up to date. 
This book, in over fifteen hundred pages, exclud- 
ing the supplement, is the most authentic work 
published on this important subject in over 
twenty-five years and is in constant use. 


One Large Volume, including supplement. Price $20.00 
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LEGAL ASPECTS OF LEGISLATION UNDERLYING 
NATIONAL RECOVERY PROGRAM 





e Main Lines of Attack on Constitutional Validity of Agricultural Adjustment Act 
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Recovery Act Considered—-Charge of Improper Delegation of Legisla- 


tive Power Will Probably Fail—Recovery Acts Carefully Framed to Avoid Dif- 
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ficulty Due to State Power—Due Process in Light of Recent Decision in 
Nebbia Case—Recovery Legislation Apparently Due to Be Upheld 
except for Some Purely Local or Interstate Transaction* 
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By CHarves E. CLarkK 
Dean of Law School, Yale University 


ST in the recovery legislation has 
lhe first is that of my profes- 
ties as a law teacher. The second 
as a citizen in the destinies 
my friends, in fact of us all. 
speak on either aspect is, I fear, 
nly if it exists at all, it is only 
is. the development of constitu- 
ipplied to the recovery program. 
levote myself to that topic. 


ncern 


ily, 


has taught me, however, that listen- 


ise the two problems and to con- 


expression of opinion favorable to the 


lidity of the legislation must also 


ews as to its desirability. To avoid 
tood may I emphasize at once that 


n the legal problem do not imply 
il of the policies involved. Even 
f some digression from my main 
more explicit, I add that while I 
generally increasing responsibility 
r the control and direction of in- 


ire the present experiment to suc- 


hat too much has been attempted 


Court, not the least of which is to act as final arbiter 
of conflicts in a dual system of government. These 
do not include, however, passing upon the desira- 
bility of social legislation. I hope to show later that 
unusual emphasis upon due process, not included 
within its historical meaning, leads, however, to 
just that. The Court’s essays in this direction 
actually have not been numerous. They have been 
in fact the occasional exception to the general 
judicial tolerance. But these occasional instances 
have led to practically the sole widespread criticism 
of the Court and have had to be erased by war, by 
constitutional amendment, or by withdrawal from 
the positions assumed. Exceptional though they 
actually are, the Dred Scott case, the Income Tax 
cases, the Lochner case, illustrate the dangers of 
extending the judicial function to include direction 
of governmental policy. 

May I emphasize this yet more? Events of 
recent years have brought home to all the increas- 
ing complexity of social relations and our glaring 
failure to solve even elementary problems of eco- 
nomic adjustment. Are any of us willing to admit 
that we must suffer recurring periods of prosperity 
and panic in resigned inaction and that another five 


trying to codify all industry within 
nonths there is danger of an over- 
painting in black and white only of 
plex problems, a forcing of unlike 
single mould, and a throwing of the 
nmental approval around what may 
ements or codes of special and inter- 
[he problem as I see it notably as 
is to reduce the field of attempted 
sunt which can actually be man- 


years such as we are now living through must soon 
again be the lot perhaps of ourselves, certainly of 
our children. There is in last analysis only one 
way we can improve our lot. That is the way of 
trial and error. If we are held from this by rigid 
constitutional shackles, then indeed we are unfor- 
tunate. Our official reports of decisions show 
numerous examples of learning through experi- 
ment. I need cite but a single one. Would it not 
have been unfortunate, when the state laws organ- 
izing systems of guaranteeing bank deposits came 
before the Supreme Court in Noble State Bank 
v. Haskell in 1911, if the Court had then declared 
the legislation invalid and prevented the later 
thorough demonstration of the unsoundness of the 
plan? Except for this unfortunate experience of 
the eight western states undoubtedly this would 


t once 
WwW Weeks 


lication, 


ts as these, however, should be di- 
gislative and administrative bodies 
1 execute programs. In my 
) place in the application of consti- 
to federal legislation. The main 
[ shall have to say is that, in the 


the 


objectives, past precedents, and 
licy, constitutional dogma should 


assume responsibility for, to cover 


have been advanced as a panacea for our recent 
banking ills. I can conceive of nothing more unde- 
sirable at the moment, when both doubts and fears 


assail the N. R. A., than to have the Supreme Court 
take the responsibility of wiping it out of existence. 
I shall say dogmatically that I think the invalidat- 
ing of this type of legislation on any ground of its 


vent legislative mistakes. Many 
the functions of the Supreme 
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undesirability is an unwarranted extension of con- 
stitutional theory. 

Within the time allotted to me it is obviously im- 
practicable to discuss the validity of each of the many 
recovery acts or all the arguments to which resort 
may be had. I shall content myself with the three 
main lines of constitutional attack. These may ap- 
ply to nearly all the acts but of course are most 
striking with reference to the legislation regulating 
production and industry, namely, the Agricultural 
Adjustment Act and the National Industrial Re- 
covery Act. These lines of attack are first, the 
claimed improper delegation of authority from Con- 
gress to the executive, second, the claimed attempt 
to regulate business beyond the limits of interstate 
commerce, and third, the claimed violation of the 
rights of the individual guaranteed by the due 
process clause of the Constitution. 

The first point I feel need not detain us long. 
Much talk there has been of improper delegation of 
power to the President, but actually no cases have 
held an act of Congress invalid on this ground. The 
idea goes back to the theory of separation of pow- 
ers. But a doctrine which insures a desirable divi- 
sion of governmental function should not be pressed 
to the drily logical extreme whereby political re- 
sponsibility is divided and scattered and all govern- 
mental action is inhibited. Actually the Supreme 
Court has announced workable conclusions whereby 
it is now settled that the Congress has the function 
of defining general policies and leaving their execu- 
tion to the President. A Wisconsin case well ex- 
plains the leading Supreme Court decision—the 
Hampton case dealing with the power of the Presi- 
dent with respect to the so-called flexible tariff—as 
demonstrating “that there never was and never can 
be such a thing in the practical administration of 
the law as a complete, absolute, scientific separation 
of the so-called coordinate governmental powers. 
As a matter of fact, they are and always have been 
overlapping.” Commentators, therefore, seem 
agreed that this ground of exception to the recovery 
program will fail. The Congress is properly the 
body to determine major questions of policy, but 
the freedom of debate which is a safeguard to its 
exercise of this function, renders it impotent as an 
executing organ. While wide powers are granted 
to the executive by the current legislation, yet on 
the whole care has been exercised to fulfill the re- 
quirement that a standard of at least a general na- 
ture shall be expressed to guide his way. 

The other two major objections to the recovery 
legislation—intrusion on the power of the states 
and violation of due process—are in theory widely 
separated ideas. In practice, there is a tendency to 
fuse them into one. Thus much of the argument 
currently expressed against the New Deal, so- 
called, while explicity based upon limitations of the 
federal grant of power over interstate commerce 
really makes its appeal largely and at times almost 
wholly upon the restrictions imposed upon the 
rights of individuals. Moreover, such decisions of 
lower courts as to date have held parts of this legis- 
lation invalid, have been based upon a construction 
of the interstate commerce clause but have found 
evident satisfaction in thus finding a means of 
granting protection to the individual. From a 
tactical point of view, the objectors are wise in fus- 
ing the two claims. The emotional force of the 


argument of individual rights is backed up by the 
logical force of the doctrine of “Dual Federali 

If either alone seems barren and limited, togethe; 
they come with much force. 

In fact there is some basis in the precedents fo; 
such a fusion of claims. Decisions on state due 
process under the Fourteenth Amendment are most 
numerous, but decisions on federal due process 
under the Fifth Amendment are restricted to a mere 
handful, most of which are unimportant so far as 
concerns social legislation applicable to the entir 
country. Except for some recent tax decisions 
there are only two cases of general relevancy—the 
Adair case of 1908 holding invalid a statute mak 
ing it illegal for a railroad to discharge an employee 
because of membership in a union and the railroad 
“car-hire” case of 1931 dealing with regulations by 
the Interstate Commerce Commission for rentals of 
freight cars interchanged among railroads. The 
Adair case in particular appeared to say that since 
the Act in question was not due process, therefore 
it was not a proper regulation of interstate com 
merce. There seems further an actual danger that 
there may develop a real no man’s land where 
neither federal nor state legislation may apply and 
laissez faire must govern. I am indebted for this 
suggestion to an acute article on the interstate com 
merce phase of this question by that distinguished 
scholar of constitutional law, Professor Edward S 
Corwin of Princeton, in the Cornell Law Quarterly 
for last June. Referring to the child labor decision 
of 1918—Hammer v. Dagenhart—holding invalid 
the Congressional attempt to exclude the products 
of child labor from interstate commerce, Professor 
Corwin points to the many cases declining to per- 
mit a state to bar goods of other states from entry 
within its borders, and asks the pertinent question 
whether there may not here be a field where under 
the logical implications of that decision neither state 
nor Congress may act. 

Professor Corwin’s article also has some acute 
observations upon the development of the whole 
doctrine of “Dual Federalism”—the striking and 
descriptive phrase is his—which the author traces 
to a late political concept of Madison designed to 
offset Marshall’s powerful national opinions, no- 
tably that in McCullough v. Maryland asserting the 
implied powers of the Federal Government under 
the Constitution. It is quite appropriate for us t 
assert the sovereign authority of the several states 
within limits, but we should recall the implications 
of this doctrine if we support it to the extent of 
making it an important restriction on the powers of 
the central government. So extended, it is in oppo 
sition to probably the most cherished objective oi 
our constitutional fathers, namely, to do away with 
the trade rivalries of the various states which had 
made commerce well-nigh impossible; it is opposed 
to the statesmanlike conception of the supremacy 
of national power asserted in the Constitution itseli 
and given life and vitality by Marshall’s famous de 
cisions; and it repudiates the trend of our entire 
history as well as the teachings of the Civil War 

Therefore, in spite of the tendency to fuse thes« 
two arguments, I would urge that clear thinking 
and sound policy require them to be kept separate 
and distinct. The question of division of power 
between state and federal government is one which 
must and should contemplate that the power resides 
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it government is not impotent local businesses however vociferous they may be 
ion of the rights of the individual The other argument is a natural extension of 
ent is quite a different one and this concept of burden upon interstate commerce. 
loyed to confuse the issue of the This is developed in the Recovery Acts themselves 
The problem of what is inter- in their statements of the policy and the occasion 
only placed in proper focus when for the Acts. Expressly stated it is that “the pres 
ntrastate commerce are also con- ent acute economic emergency,” to use the language 

f it of the Agricultural Adjustment Act, or “a national! 

o this problem the Recovery emergency productive of widespread unemployment 
fully framed to avoid difficulty so and disorganization of industry,” to use the lan 
In ‘general, they are limited in guage of the Industrial Recovery Act, has “bur- 
regulation of interstate commerce. dened and obstructed the normal currents of com- 
\. after providing for its famous ™etee” to an extent to justify federal regulation 
ompetition goes on to state a penalty 5° long as the present situation obtains. This pre- 
". sents a question of fact as to current conditions to 
the courts passing upon these acts, and a finding 
favorable to extensive regulation of industry would 
seem not without evidence to support it. Thus a 
finding that the present situation of overproduction 
of milk is affecting all interstate commerce in that 
commodity and renders necessary the regulation 
and limitation of all milk production certainly 
would not seem unjustified. Both these arguments 
are now available and would justify a liberal inter- 
pretation of the interstate commerce clause at least 
certainly for the time being. 

Substantially the only obstacle to this general 
conclusion is the child labor decision above referred 
to (Hammer v. Dagenhart, 1918). That case, 
however, may be distinguished on at least two 
notable grounds. The first is that there the court 
found the intent of the act in question was to inter- 
fere with local commerce. Such, indeed, is the 

orced—under which unlicensed businesses are explanation of the decision in the second or child 
luded from interstate commerce. Against such labor tax case. Such intent, as we have Suen, 0s 
. limited view of interstate commerce, however, at ¢*Plicitly disclaimed in the present legislation. 
two general lines of effective argument are Once the court has held that the transactions before 
available. The first is that already developed in the it are either interstate commerce or not interstate 
Supreme Court decisions whereby the power of commerce, then the acts are in terms applicable or 
Congress 1s held to extend to matters otherwise not applicable. In neither event is the child labor 
local which, in fact, unduly burden interstate com- case in point on the issue. The other ground of 
merce. Among many well known examples are the possible distinction is on the basis of a finding of a 
regulation of intrastate railroad rates, the applica- fact, namely, of a burden on interstate commerce. 
of the safety appliance law, the prohibition The child labor case is a ruling that under the then 
nst forging of bills of lading, the regulation of conditions the manufacture of goods with the aid 
business of commission men and live-stock deal- of child labor did not affect or restrict interstate 
in the great stockyards, the enforcement of commerce. But as we have just seen, present con- 
federal grain standards, and the regulation of trad- ditions might well justify a contrary holding to 
ng in grain futures. The later anti-trust cases, the effect that now local transactions are in fact a 

hough proceeding on a different economic theory, burden on interstate commerce. 
to the same effect on this point. All this is but One may, however, express a justifiable doubt 
recognition of the actual fact, so forcefully pointed as to the future force of that decision in any event. 
by Chief Justice Taft in Stafford v. Wallace in It was a five to four opinion which commentators 
22. that under modern conditions commerce is have found difficulty in reconciling with prior and 
continuous flow from production through the subsequent decisions of the Court. For example, 
irious stages of distribution until the consumer Professor Corwin, in the article cited, effectively 
; reached. Touch this fow (which obviously ex- demonstrates its character as an anachronism. De- 
eeds the bounds of a single state) at any point cisions before and since that time upholding such 
ind you affect the commerce itself. Under this con- legislation as the Dyer Automobile Theft Act, the 
ept it would seem quite possible that codes affect- Pure Food and Drug Act, the Mann Act, and the 
cal dyers and cleaners might be held not sub- like, cast doubt upon its result. We may confi- 
federal enforcement without affecting such dently assert that at least its orbit is not likely to 

v. Ickes (61 Wash. L. Rep. 870, be extended. : 

g retail price-fixing for local gasoline And so we come to the final argument, that 
of its relationship to interstate pe- based on due process. After all, this seems to me 
ribution. In truth, such a line of divi- the fundamental problem, for the others involve 
be wholly undesirable. It would merely the adjustment and location of power while 
\. to concentrate upon the more im- this concerns its very existence. They present diffi- 
ries and not to waste its energies in culties which can and must be ironed out, but this 


of them “in or affecting interstate 

s means that any attempt to ex- 

iduly to non-interstate business, 
administrative mistake, is not a 

ongressional power. This is much 

re quibbling of words. It means, 

the general framework of the N. I. 

uite surely be upheld as to transactions 

tate in character. The existence of 

if the experiment turns out to be 

alone be enough in process of time 

tabl his form of regulation as a normal fea- 
ture of our governmental system, state and federal. 
It is true, however, that limitation of the effect 

e codes by a restricted conception of interstate 
erce would reduce the chances of success of 
experiment. It might, in fact, render parts of 
program quite unworkable, as for example the 
censing provisions of the N. I. R. A.—not yet 
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offers a potentially permanent obstacle. I wish I 
had time to go into the fascinating story of due 
process at length, but I must content myself with 
certain general conclusions. May I refer you to my 
detailed discussion in the “Fortune” magazine for 
February, and also in an address before the New 
York State Bar Association on January 26th last, 
reprinted in the February New York State Bar 
Bulletin, and to be reprinted in the official report of 
the Association? The general thesis I there pre- 
sented was that for centuries and in the early his- 
tory of this country due process meant merely the 
fair and ordinary procedure of administering jus- 
tice, and not the substance of legislation itself; that 
only very recently was there an extension of its 
meaning to include the latter point; and that such 
extension was never clearly defined and finally 
came to rest only upon the indefinite test of the 
paramount right of public necessity. My conclu- 
sions since they were uttered have been so thor- 
oughly reinforced by the New York Milk Regula- 
tion Case, Nebbia v. New York, that less empha- 
sis on this point is now required. 

I would reiterate, however, the comparatively 
recent nature of the doctrine of substantive due 
process. The English history from Magna Carta 
down to the present time is clear on the point that 
is is a procedural concept, and such was the early 
federal and state history, with but slight exceptions, 
in this country. It was further the attitude of the 
Court during the first decades of due process under 
the Fourteenth Amendment adopted in 1868. In 
fact, a distinguished leader of this Association, 
Honorable F. Dumont Smith, whose care for the 
Constitution is well known, has termed the change 
in attitude toward the Fourteenth Amendment a 
“revolution.” The first actual decision came as 
late as 1890 when a Minnesota law failing to pro- 
vide judicial review of commission rate-making was 
set aside. But the full implications of the doctrine 
did not appear until the famous Lochner case in 
1905, when a divided court invalidated the New 
York law regulating hours of labor in bakeries. 
Many can recall the storm of criticism which this 
provoked and its reverberations in political cam- 
paigns. Not until 1927 in the New York Theater 
Ticket Brokers Case was a legislative declaration 
that a business is affected with a public interest set 
aside, although this decision was foreshadowed in 
the Kansas Industrial Court Case of 1923. All these 
decisions are numerically but a small part of the 
total number of cases where the claim is made, 
and it is important to note that in each of these the 
court is careful to weigh the restriction of indi- 
vidual rights against the public need. Thus in the 
famous Oklahoma Ice Case, Justice Sutherland in 
holding invalid the regulation of the ice business 
was forced to distinguish his own opinion shortly 
earlier upholding regulation of cotton-ginning in 
the same state. He did it by finding that cotton- 
ginning was vitally necessary to the welfare of the 
people of Oklahoma, while the manufacture and 
sale of ice was not. Whether or not we agree with 
this distinction, the important point is that the en- 
tire court has emphasized throughout that the 
ee right of public necessity will justify 
egislation which may sharply limit the rights of 
individuals. This winter there have been decided 
the Minnesota Mortgage Moratorium Case and the 


— 


New York Milk Case in each of which a majority 
of the court was willing to find such limitation jy 
situations where at other times it would not haye 
existed. The Milk Case, in particular, is important 
as clarifying several points, notably that there js 
nothing inherently unusual in price-fixing as such, 
and that form of regulation, among others, is per- 
missible where the public interest demands. It also 
puts into proper perspective the conception of busj- 
nesses affected with the public interest, a concept 
used under English law and under our first cop- 
stitutional decisions as justifying wide regulation 
but later employed as a limiting device on legisla- 
tive action. Now this gloss upon the meaning of 
the phrase is definitely repudiated. And the case 
also catalogues many and striking examples of per- 
mitted regulation and concludes by upholding the 
minimum price requirements of the New York act, 
a new step in legislative regulation developed under 
this depression. 

With these various precedents in mind, I fee! 
that except for some purely local or intrastate trans- 
actions the recovery legislation is due to be upheld. 
Personally, it seems to me that this is a wise goy- 
ernmental policy. The court is not in a position 
to exercise leadership in an economic and social 
emergency. It should not put a stop to attempts 
of other governmental agencies to do so. Wise 
consideration for the future standing of the court as 
well as care for our own political future as a democ- 
racy impels to this conclusion. It seems to me, 
therefore, that the leadership in the profession can 
well be thrown not to placing impediments in the 
way of legislative action by raising constitutional 
barriers of doubtful or debatable validity but by 
trying to point the way to improvement and better 
adjustment of the legislative program. I can state 
my thesis in no better words than those used by 
Chief Justice White in addressing the American 
Bar Association in 1914 when he said: “There is 
great danger, it seems to me, to arise from the con- 
stant habit which prevails where anything is op- 
posed or objected to, of resorting without rhyme or 
reason to the Constitution as a means of preventing 
its accomplishment, thus creating the general im- 
pression that the Constitution is but a barrier to 
progress instead of being the broad highway 
through which alone true progress may be en- 
joined.” And he added this pertinent query which 
I put to you today: “Upon whom does the duty 
more clearly rest to modify and correct this ‘evil 
than upon the members of our profession ?” 





Deaths of Members Reported 


The Secretary’s office has received notice of the 
death of the following members: 

W. F. Stadtlander, Pittsburgh, Pa., Feb. 20th. 

Hon. Sylvester J. Snee, Pittsburgh, Pa., in Feb- 
ruary. 

Edward W. Shelton, New York City, Feb. 14th. 

E. H. Randolph, Shreveport, La., in January. 

Grahame H. Powell, Washington, D. C., January. 

Pat Malloy, Tulsa, Okla. 

Isidor A. Landesman, Boston, Mass., Feb. 10th 

George H. Harman, Brooklyn, N. Y., Jan. 6th. 

Hon. E. H. Gaither, Harrodsburg, Ky., January. 

Frederick W. Brooks, New York City, Jan. 9th. 





THE NATIONAL INDUSTRIAL RECOVERY ACT: IS 
IT CONSTITUTIONAL? 





estion of Whether Act Is Valid Exercise of Any Power Conferred by Constitution 
[ust Be Considered not only in Light of Words of the Act but also in Light of 
Codes Approved under and by Virtue of It, Since These Have Full Force of Statu- 
tory Law—Various Constitutional Sources of Power Invoked to Sustain 
Legislation—The “Spirit Doctrine,” “Inherent Sovereignty,” “The Gen- 
eral Welfare,” “Police Power,” “Power to Regulate Money,” “The 
Commerce Clause’”—Local Activities not Directly Burdening 
Interstate Commerce Are Beyond Congressional Regula- 
tion—Hours of Labor and Rate of Wages, etc.* 





3y Hat H. SmitH 
General Counsel, Michigan Manufacturers’ Association 


begin the consideration of the Na- tion and administration of the codes. It sets up its 
trial Recovery Act in its relation to own definite mandates and prohibitions. It prescribes 
ion of the United States we perhaps certain provisions as necessary in all codes, agreements 
sind of one suggestion which has_ and licenses, whether promulgated by the President in 
es in the public discussions. We refer the absence of action by an industry or voluntarily 
that the Act is only a framework of adopted by that industry. Finally, the codes, when 
which the codes are formulated, and approved or prescribed, are intended to become a part 
re, in fact, voluntary agreements and of the law and can be enforced by criminal actions, by 
be enforced as such. fines, by injunctions, and by proceedings under the 
es, of course, provide for the formula- Federal Trade Commission Act. 
and adoption of so-called voluntary codes. But We can be assured, therefore, that the Act is not 
n as to these codes, it is the President's approval merely a framework within which voluntary agree- 


vives them life and authority. They become ef- ments can be entered into. On the contrary, it is a 


ual, not upon the agreement of the members of the Federal statute, imposing regulations by its own terms 
lustry who adopt them, but upon the approval of the and through the authority delegated to the President. 
sident of the United States. We might very well Delegation of Legislative Authority 
ue, if it were necessary, that even as to these volun- 
y codes there have been no free and valid contracts, 
industry can agree to nothing to which the Presi- 
objects. In this view of the matter there is no 
thing as a voluntary code. There may be pro- 
ms in a certain code which are acceptable to the 
mbers of the industry, but the validity of the code 
f rests not upon any agreement, but upon the au- 
rity of the statute exercised through the President. 
However, even these so-called voluntary codes, 
1 approved by the President, are compulsory upon 
se minority members of the industry who have not 
eed theret As to these members, there is no con- 
t and no voluntary acceptance. The validity of the 
ulation, as to them, must find its justification in the 


all 


We do not discuss the question of whether or not 
the delegation of authority to the President of the 
United States is or is not valid. If not valid, of course, 
the present Act would fail. The question here would 
be whether or not Congress has laid down “an intelli- 
gible principle to which the person or body authorized 

is directed to conform.” It must lay down the 
“general rules of action” under which the President 
must proceed.’ It might well be argued that the Act 
does not in Section 1, its preamble or declaration of 
policy, sufficiently declare such an “intelligible prin- 
ciple” or “such general rules of action.” But it is not 
impossible that Congress could set forth with suffi- 
cient definiteness the standard for the guidance of the 
slain President to whom the powers of administration and 
But the Act goes much further than to set up an ‘Mterpretation have been delegated. We have, there- 
portunity for industry to agree on its own regula- fore, preferred to regard this question as not funda- 
ns. It pr vides not only for the so-called voluntary mental and decisive. . i 
les. It provides as well for compulsory codes. . But whether or not the Act in some respects 
ere is here no pretense of an agreement, and these validly delegates authority, not to the President, but 
npulsory codes must rest upon the authority of the to industry (for instance, in its section 7-b which pro- 
t and the delegation of that authority to the Presi- vides that voluntary limited codes shall have the same 
é - . effect as a prescribed code under section 3-a), is an- 
other question. Granted that Congress can, in a proper 


dha tintin: of tha Ou . ; 1. Field v. Clark, 143 U. S. 649, 692; Buttfield v. Stranahan, 192 

yy =) ~ Cus yma hg ea of U.S. 470, 496; Union Bridge Company v. United States, 204 U. S. 364; 
ticular indebtedness to Prof. Handier’s United States v. Grimaud, 220 U. S. 506; United States v. Cohen, 255 

rial Recovery Act, American Bar Association U. S. 81; Knickerbocker Ice Co. v. Stewart, 253 U. S. 149; Hampton 

9. 440, September 19383; Some Legal Aspects Jr. Company v. United States, 276 U. S. 394, 409. 
strial Recovery Act, Harvard ino ibe Vol. 2. An article on the delegation of power is found in 11 Va. Lew 


i the published address of Hon. Jas. M. “Beck. Review, 183. 
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ywever, is not limited to the formula- 
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case and in a proper manner, delegate this authority 
to an administrative officer, there can be no pretense 
that it could delegate it in any case to an indeterminate 
and legally irresponsible group of individuals described 
as an “industry.” 


The Application of the Act 


We come then to the question of whether the 
Act is a valid exercise by Congress of any power con- 
ferred by the Constitution. That question must be con- 
sidered not only in the light of the words of the Act, 
but also in the light of the codes which are approved 
under and by virtue of the Act, and which, on such 
approval have the full force of statutory law. For the 
codes are thus intended to become a part of the law, 
and the question of constitutionality may depend on 
how the Act is “construed and applied” by means of 
the codes.* 

All these regulations and prohibitions are to apply 
to interstate and foreign commerce, and to any trans- 
action affecting interstate or foreign commerce. This 
is the language of the statute. However, by the codes 
and the practical enforcement of the law, every activity 
or transaction involving the manufacture of any com- 
modity by a trade or industry, whether in interstate or 
foreign commerce, or in intrastate commerce, or 
whether such transaction or activity be commerce at 
all is or may be regulated. Activities not involving 
production are also included in the operation of the 
Act. For instance, the labor employed in banks and 
in outdoor advertising are subjected to its provisions. 
The regulation directly applies to the activities of busi- 
ness, trade, and industry, without any distinction as to 
whether they are in commerce, or in interstate com- 
merce or in intrastate commerce, so long as such activi- 
ties “provide necessary outlets for productive enter- 
prises of a national character.”* Even purely local 
activities which do not fall within that limitation are 
indirectly regulated, since local business is encouraged 
to formulate both local and national codes which may 
be approved by the President. 

Where, then, is the power that permits these regu- 
lations? Where is that authority to be discovered ? 
We quote Chief Justice Taft:—‘‘When fundamental 
rights are thus attempted to be taken away, . . . we 
may well subject such experiment to a tentative judg- 
ment. The Constitution was intended, its very pur- 
pose was, to prevent experimentation with the funda- 
mental rights of the individual.’ 


The “Spirit” Doctrine 


One answer to this question is, that even though 
the Constitution may contain no words fror which au- 
thority for this Act can be derived, nevertheless, the 
Act must be sustained as within the spirit of that fun- 
damental law. 

It is interesting that in the past this theory has 
been invoked to protect private rights rather than to 
justify their regulation and restriction.* But there is 
no merit in this “spirit” contention. One authority has 
put it this way: “Stated in this abstract philosophical 
form the doctrine that the spirit of the Constitution is 
to prevail over its language has no more legal validity 


3. A statute, in terms constitutional, may be unconstitutional ‘‘as 
construed and applied.” Poindexter v. Greenhow, 114 U. S, 270; Kan 
sas City S. Ry. Coal v. Anderson, 233 U. S. 325; Willoughby on the 
Constitution, Vol. I, 15. 

4. Statement of Administrator, General Hugh S. Johnson, February 
13, 1 

5. Truar v. Corrigan, 257 U. 
strike a oy Act. 

See Loan Association v. 


S. 312, 388, involving the Arizona 


Topeka, 87 U. S. 


. (20 Wall.) 655, 662. 
663, commented on in Willoughby on the Constitution, Vol. I, 68 


than the doctrine of natural law.’” Just as a law can- 
not be held to be unconstitutional because it is in con- 
flict with a supposed spirit of the fundamental law, so 
an act of Congress cannot be sustained by reason of 
the “general latent spirit” supposed to pervade or 
underlie the Constitution. The resort to the spirit of 
the Constitution, either in order to sustain an exercise 
of governmental power or to impose a limitation which 
is not provided by the instrument itself, is in essential 
opposition to the accepted fact that the Federal Goy 
ernment is a government of enumerated and delegated 
powers. 
Inherent Sovereignty 


There is still another theory for the validity of 
the Act other than that it is supported by the language 
found within the four corners of the Constitution, and 
that is that some authority exists by reason of Federal 
sovereignty which would permit the courts to sustain 
the Act. The argument is that there is an inherent 
power of sovereignty in the Federal Government over 
and above and outside of the Constitution. This Re- 
covery Act, it is said, must be sustained as an exercise 
of that power. 

This question of some such power of so-called 
sovereignty has been often debated, and there are in the 
decisions, it is true, some dicta which has furnished the 
basis for the contention that it does exist. But the 
language in these cases when examined will be found 
in each instance to be obiter, and the power that was 
sustained will be seen to have been actually justified 
as a resulting or implied power.* On the other hand, 
whenever the question has been squarely presented the 
doctrine of inherent sovereign powers has been emphat- 
ically repudiated. 

Chief Justice Taney said, “Nor can any argument 
be drawn from the nature of sovereignty or the neces- 
sities of government for self-defense in times of tumult 
and danger. The government of the United States is 
one of delegated and limited powers. It derives its ex- 
istence and authority altogether from the Constitution. 
Neither of its branches can exercise any of the powers 
of government beyond those specified and granted.” 

This sovereignty theory was pressed upon the 
court in the case of Kansas v. Colorado. But the care- 
fully considered opinion definitely denied it.*® 

If, then, it be said that the mere fact of the exist 
ence of the government gives rise to a power in Con- 
gress to make laws to preserve it, the answer is that the 
Constitution itself sets the limit on any such authority. 
Without conceding that the powers set down in it are 
inadequate to the preservation of the Federal Govern- 
ment, we can still insist that the fault, if any, can be 
remedied only by an amendment of the Constitution 
in the manner which is there provided, and cannot be 


7. Willoughby on the Constitution, Vol. I, 68 

3s. Wi pious by on the Constitution, Vol. I, 93, 
Cases, 79 U. S. (12 Wall.) 457; United States v. 
Church of io Christ v. United States, 136 U. S 
United States, 149 UV. S. 698. 

9. Ex porte Merryman, Case No. 9487, Fed. 
Reg. 524; 24 Law Rep. 78. 

10. 206 U. S. 46. At page 89: “But the proposition that there 
are legislative powers affecting the Nation as a whole which belong to 
although not expressed in the grant of powers, is in direct conflict with 
the doctrine that this is a government of enumerated powers. ‘That this 
is such a government clearly appears from the Constitution, independent 
ly of the Amendments, for otherwise there would be an instrument 
granting certain specified things made operative to grant other and dis 
tinct things. This natural construction of the original body of the Con 
stitution is made absolutely — by the Tenth Amendment. This 
which was seemingly adopted with prescience of just such 

the present, abo g the widespread fear that the 
National Government might, under the pressure of a supposed genera 
welfare, attempt to exercise powers which had not been granted. Wit! 
equal determination the framers intended that no such assumption should 
ever find justification in the organic act, and that if in the future furth« 
powers seemed necessary they should be granted by the people in the 
manner they had provided for amending that act.’ 


citing Legal Tender 
Jones, 109 U. S. 518 
. 1; Fong Yue Ting « 


Cases; 9 Am. Law 
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lied by any action of Congress over and beyond The Police Power 
suthority given it by the instrument under which 


> 


We must not confuse this theory that some au- 
thority for the Act exists in the Federal government by 
The General Welfare reason of the reference to the general welfare either 
in the Preamble or in the Constitution itself, with the 
accepted doctrine that the states can legislate for the 
general welfare and the public interest by reason of 
their so-called police power."* The two theories are 
quite distinct. The police power belongs to the states, 
and was never delegated to the national government 
It was not surrendered by the states. It originally, and 
always belonged to them. It is not “directly restrained 
by the Constitution of the United States,” and is “es 
sentially exclusive.” 

For this reason the opinion in the Nebbia’® case 
with its new definition of the phrase “affected with the 
public interest,”*° and its expansion of the field of 
state regulation under the police power, gives no sup- 
port whatever to the claim that the Recovery Act is 
valid as an exercise of that power. The opinion may 
emphasize the so-called liberal attitude of the ma- 
jority of the court, and undoubtedly does reduce to a 
minimum the opportunity for the successful defense of 
private and individual rights against the regulatory 
action and the whims of law-making bodies of the 
states. But it does not prophesy that the Supreme 
Court of the United States will read new powers into 
the Federal charter or ever hold that the Federal gov- 
ernment has or can exercise the police power belong- 
ing to the several states. The very fact that the court 
upholds the police authority of the state to the extreme 
extent of the fixing of prices under the Milk Law, 
suggests that it will not uphold Congress in its excur- 
sion into this same field, always reserved to the states, 
and now so greatly enlarged and expanded. 


s created 


he first section of the Act indicates that Con- 
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but reference is made to the “public welfare” 
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justice Story, in his work on the Constitution, 

The preamble never can be resorted to to en- 

ve the powers confined to the general government 

ny of its departments. It cannot confer any power 

it can never amount, by implication, to an en- 
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accepted without any qualifications by the 
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‘Although that preamble . . . indicates the 
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the source f any substantive power conferred on 

government of the United States or on any of its 
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The words “general welfare” appear again in Sec- 

of Article I Does this section confer any 

hority to legislate for the general welfare, or must 

s meaning be restricted to confer upon Congress the 

Power to Lay and collect Taxes, Duties, Imposts and The Power to Regulate the Value of Money 

cises,” only “to pay the Debts and provide for the 


t sa It has also been urged™ that the Act can be sup 
mon Defense and for the general Welfare of the 5 


a ; ported, at least in part, as within the power of Con 
nited States Here again we are left in no doubt. gress because the Constitution in subdivision 5 of Sec- 
Justice eee made it entirely clear that the words tion g of Article I gives Congress power “to coin 
eral welfare” as used in this section must be con- Money, regulate the Value therof, and of foreign 


strued to be connected with the power to lay taxes, Coin, and fix the Standard of Weights and Meas 


ities, imposts and CXCISES, SO as to constitute 2 -—7—We use the term “police power” in the restricted sense as 


ialification upon them,” and that they do not refer to referring to the power reserved to the several states to legislate for the 
. “rnc 4 promotion of the public welfare and not in the more general sense in 
r can they extend to any other power. He points out which all the power yy F ny —_ = - bw py maintain 
ouace + rane . or . ; justice and to promote the ic welfare are included with the term 
nguage that cannot be misconstrued that if these “The exercise of the police power for the protection of safety, order 
words “for the common defense and general welfare and morals constitutes the police in the ordinary or narrower sense 
; : © of the term.” Freund, The Police Power, par. 10. 
refer to a distinct and substantial power other than that In the broader sense the Federal Government exercises a police 
1. —— énenee me Cin ot . ower in regulating commerce and in certain other respects, but this 
p ay and collect taxes, then it is obvious that, under PPederal exercise of the police power through positive regulation rests 
or of the g neralitv of the words ‘and provide for upon the enumerated powers of D eee under the Constitution.’ 
» . “ Freund, The Police Power, par. 

common defense and general welfare,’ the govern- 18. See Glenn v. Southern Exp. C 170 N.C. 2, 86; L. R.A 
7 » TInit “tatec } : wnitew « _ 1918 B, 438; United States v. DeWitt, ry Wall. 41; New Orleans Gas 
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e ec police regulations of the States. All that the Federal authority can 
taxatior — is to see that the States do not, under cover of this power, invade 

, the sphere of national sovereignty, obstruct or impede the exercise of any 
authority which the Constitution has confided to the nation, or deprive 
any citizens of rights guaranteed by by the Federal Constitution.” 

The language u by Chief Justice Taft in Brooks v. United States 
urselves and our Posterity, do ordain and estab 267 U. S. 432, 436, (1924) does not indicate any different view than is 
for the United States of America.” stated by Cooley and the cases above cited. His reference to the police 

m the Constitution. éth Ed.. Vol. I. Sec. 662 power clearly iptore to the police power in the general sense as defined 
ss. Valley R. R. v. Thomas. 18% U. &. 174. 188 by Freund. Mr. Justice Brandeis in Hamilton v. Kentucky Distillers 
_——— . as . —— Co., 251 U. S. 146, 156, (1919) had stated the rule with more accuracy 
ital. " . and more discrimination, 
ection reads ‘The Congress shall have the Power To 19. Leo hag People of the State of New York, decided 
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ures.”** It is argued that Congress, being authorized 
to coin money and regulate the value thereof, can regu- 
late the rate of wages and hours of labor, since their 
value is measured in money. It is not suggested that 
restrictions on the expansion of plant facilities, limita- 
tions on the area in which goods can be sold, and a 
rule that goods cannot be sold for less than cost, could 
all be imposed by congressional authority as within 
the power to coin money and regulate the value thereof. 
Yet this suggestion would be as reasonable as the other. 

The legislation enacted under this power furnishes 
proof that the words “regulafe the value” have always 
been construed to mean the fixing of the nominal 
value, the designation of value, the stamping of the 
coin, and not in any sense to the determination of 
what the owner of the coin may expect to procure 
therefor.”* 

The case of Fox v. State of Ohio,** contains some 
pertinent language. The court said: “We think it 
manifest that the language of the Constitution by its 
proper signification, is limited to the facts, or to the 
faculty in congress of coining and of stamping the 
standard of value upon what the government creates 
or shall adopt. v% 

One searches the books in vain to find any trace 
vf the theory that under the authority lodged in Con- 
gress “to coin money and regulate the value thereof” 
Congress would have to fix the relative value of wheat 
or corn, or a day’s labor. 

Why indeed should we stop at wages? The dol- 
lar’s exchange value is measured and known through 
its power to purchase, not wages alone, but every com- 
modity and every service. If the power to regulate 
the value of the money is to be extended to the regula- 
tion of the value of the work that is given for a unit of 
money, then Congress may under this power regulate 
the value of every other thing that is exchanged for 
money. This, of course, is reductio ad absurdum. 


The Commerce Clause 


We come now to the argument that the Act can 
be sustained as within the Commerce clause of the 
Constitution.*® The definition of commerce is not set 
down in the Constitution, but the fact that it consists 
of every species of commercial intercourse has been 
repeatedly recognized. It is more than traffic, it is in- 
tercourse.”* It has been held to embrace navigation, 
communication, traffic, transit of persons, and the trans- 
mission of messages by telegram. It might be said that 
it includes intercourse without any qualifying adjective 
whatever. But it certainly includes nothing that is not 
intercourse or connected with intercourse. It has 
never been held to include transactions in which inter- 
course was not present, or which are not directly asso- 
ciated with intercourse. 

In following this definition the court has in many 
-ases drawn the distinction between commerce and 


23. Beginning with the first coinage Act, that of April 2, 1792, 
the reference is to denominations, “nominal” value, “legal” value, 
“denomination and legal” value, and “designation of value.” These 
phrases define the sense in which the words “regulate the value” were 
used in the Constitution. 

In the Act of January 18, 1887, dollars were made legal tender 
according to their “nominal” value, (Sec. 9) and it was directed that 
on each coin there should appear “a designation of the value of the 
coin.” (Sec. 18) In the Act of March 8, 1849, ea +y “were to be of 
the value of twenty dollars or units.” (Gec. 1) by the Act of March 3, 
1851, a three cent piece was provided “‘as a piece ~ g the denomination 
and legal value of three cents.” In the Act of February 4, 1853, the 
reference is to coin of a “nominal value.” (Sec. 3). 

24. 5 How. (U. S.) 410, 433 (1846) 

25. Section 8 of Article I. “Congress shall have power * * * to 
regulate Commerce with fo reign Nations and among the several States, 
and with the Indian tribes.” 

26. Gibbens v. Ogden, 
merce, see Prentice and Egan, 
stitution, p. 43. 


9 Wheaton, 186. For definitions of com- 
Commerce Clause of the Federal Con 


what was not commerce, and between commerce and 
manufacture, and mining, and many other activities, 
It is said that manufacture is transformation—the 
fashioning of raw materials into a change of form for 
use. The functions of commerce are different. The 
buying and selling and transportation incidental thereto 
constitute commerce.** Thus the court has said that 
commerce succeeds to manufacture, and is not a part 
thereof.** Mining, generating electricity, oil produc- 
tion, the advertising business are not commerce. We 
do not need to multiply illustrations.*® In some of these 
many cases the transaction or business under considera 
tion was held not to be interstate commerce, but in all 
of them it is clear that the real distinction being drawn 
was between what is commerce of any character and 
what is not commerce. 

The rule to be deduced from these cases is plain. 
An activity or a transaction which is not ordinarily 
commerce cannot be regulated under the Commerce 
clause unless it is so associated with interstate or for- 
eign commerce as to be a necessary and integral part 
thereof, or, as it is sometimes said—within the stream 
of that commerce—or unless it affects such commerce 
to the extent that it becomes a burden thereon. 

The activity of producing a manufactured article 
(and this includes hours of labor, wages, working con- 
ditions and the organization for collective bargaining) 
which eventually may be shipped interstate or for- 
eign commerce, cannot be regulated because such manu- 
facture has not yet become a part of that traffic and in- 
tercourse. Trading in cotton futures cannot be regu- 
lated because the cotton may not in the future be 
moved in interstate commerce.*® <A product that has 
moved in interstate commerce and has finally come to 
rest in the hands of the consumer is not subject to such 
regulation.** In a word, if the activity is commerce 
between the states, or an integral part thereof, or neces- 
sarily associated therewith, or in the stream thereof, 
or if it cannot be practically separated therefrom, or 
is a burden thereon, it is regulated as a part thereof, 
but if it is otherwise, it cannot be regulated.” 

All of this was summed up in the case of Hammer 


27. Kidd v. Pearson, 
a of Commerce, 

28. United States v. E. c 
Cotton Oil Co. v. seoaes, © 

29. A distinction has been “erowa between the manufacture of ol 
margarine and its sale in interstate commerce, Capital City Deiry Co 
Ohio, 183 U. S. 238; and it has been said that ore did not enter m1: 
merce = * ‘after the mining is done’; Oliver Mining Co. v. Lord, 
U. S. 172. Coal mining is not commerce; United Mine Workers, etc. 
v. Coronado Coal Co., et al., 259 U. S. 844; D. L. & W. Railroad Com 
pany v.° Yurkonis, 288 U.S. 439. The generation and conversion of 
electricity bas been held to be local, and commerce therein did not beg: 
until conversion was ended; Uteh Power & Light Co. Pfost, et al 
286 U. S. 165. The production of crude oil is not a part of commerce; 
Champlin Refining Company v. Commission, 286 U. S. 210. The bus 
ness of giving exhibitions of baseball was held not to be commerce 
Federal Basebali Club v. National League, 259 U. S. 200. The adver 
tising business was held to be local and not interstate commerce; Blumen 
stock Bros. etc. Curtis Publishing Co., 252 U. S. 486. Sales of cott 
for future delivery where there was no obligation to ship from 
state to another were held not to be interstate commerce; Ware 
Leland v. Mobile Co., 209 U. S. 405. The business of soliciting and 

selling insurance contracts was held not to be commerce; Poul v. Vir 

ginia, 75 U. S. (8 Wall.) 168; New York Life Insurance Co. v. Deer 
Ledge County, 231 U. S. 495. Labor agents hiring persons to work 
in another state were held not engaged in interstate commerce; H 
liams v. Fears, 179 U. S. 270. he business of conducting a cattle 
exchange and stock yards was held not to be commerce, or, at least, not 
interstate commerce; Hopkins v. Umited States, 171 U. S. 578._ Packing 
houses were held not engaged in commerce; United States v. Boyer 
Fed. 425. And, as was said in the Northern Securities Case, 193 U. S 
197, while the Federal authority cannot assume control of the mer« 
manufacture or production of articles and commodities within the <7 ts 
of the states, it can reach out and declare illegal every contract whi 
directly or necessarily operates in restraint of trade or commerce among 
the several states. But here it was commerce itself which was t! 
ohjert of the contract. 

See also United Leather Workers v. Herkert, 
cases there reviewed 

80. Ware & Leland v. Mobile Co., 209 U. S. 405. 

31. Greater New York Live Poultry Chamber of Commerce 
United States, 47 Fed. (@d) 156; Minnesota v. Blasius, 290 U. 

$2. Perhaps in no case has there been a narrower distinction and 
therefore, a better illustration of its importance, than in Edelman 
Boeing Air Transp., 289 U. S. 249, where a state tax on the “use” 


128 U. S. 1, 20; discussion in Calvert. 
at p. 117. 

Knight Co., 156 
U. S. 129. 
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regulate. It is not given 
hority to foreclose the states in their exercise of 
olice power in respect to intrastate commerce, and 
grant of authority over purely Federal matters was 
intended destroy the local power always exer- 
illy reserved to the states. This rule is 
do no more than to state it. It has 
repeated many times. This, then, is the second 
regulation as far as this Commerce 

ned. It is limited in its authority to 
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But the power to regulate draws to it the power 
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rates when made by interstate carriers.** It can pre- 
vent a state regulating intrastate instrumentalities 
which are used in interstate commerce.*® Ina word, it 
can reach intrastate commerce, “to the extent of main- 
taining efficient regulation of commerce under the 
paramount power of Congress.”* 

But in all of these cases where the court has sus- 
tained the Federal regulation of some activity or ob- 
ject, which, taken by itself would be intrastate com- 
merce, it has been on the theory that-such regulation 
was necessary or proper to the enforcement of the 
general authority over “interstate commerce, and the 
court has been careful to point out the direct relation 
between interstate commerce and the intrastate object 
of the regulation. Through all these cases runs this 
clear doctrine: Federal regulation under this commerce 
clause cannot go beyond interstate commerce and that 
which is a part of it and that which, though intrastate 
in character, must be subject to the Federal regulation, 
else that power over interstate commerce is ineffective 
and incomplete. And to bring an activity not a part 
of interstate commerce or directly related thereto with- 
in the power of Congress, it must burden interstate 
commerce. It must “directly and unduly obstruct the 
free flow of interstate commerce.’”** A remote and 
incidental effect upon interstate trade is insufficient. 
It must be more than “accidental, secondary, remote or 
merely probable.”** This rule has been repeated by 
the Court in many cases.“ 

The Recovery Act as it is written does not put any 
different interpretation on the power of Congress. In 
Section One (1) it speaks of an emergency which 
“burdens” interstate and foreign commerce, and of 
“obstructions to the free flow” of that commerce. 

When, therefore, in the succeeding sections“ it 
uses the words “in or affecting interstate or foreign 
commerce,” those words must mean “affecting” in the 
sense of obstructing or being a burden on that com- 
merce. 

But in any event, the fact that the Act uses the 
words “affecting interstate or foreign commerce” adds 
nothing of power. The statute cannot enlarge the 
Commerce clause. 

Nor has Congress the power to declare that the 

38. Shreveport case, 234 U. S. 342. 

39. Minnesota Rate Cases, 230 U. S. 352. 

40. Railroad Commission of Wisconsin v. C. 
U. S. 568; United States v. Louisiana, 290 U. S. 
Pipe & Steel Co. v. United States, 175 U. S. 211 

So in Swift & Co. v. United States, 196 UL 375, local incidents 
of interstate movement which, taken alone, would se intrastate in char- 
acter, were not treated as intrastate, but were treated as a part of the 
stream of interstate commerce. This was said in reference to the busi- 
ness of buying, shipping, and converting live stock. The current of 
commerce into the stock yards being interstate in character, it was held 
to include the subordinate activities and facilities which were essential 
to that movement; Stefford v. Wallace, 258 U. S. 495. The same 
principle was applied to the delivery and sale of wheat to local grain 
elevators; Lemke v. Farmers Grain Co., 258 U. S. 50. In the case of 
Hill v. Wallace, 259 U. S. 44, which dealt with local deals on boards 
of trade in grain or future delivery, but which grain would not neces- 
sarily ove in interstate commerce, it was held that such transactions 
were not within the commerce clause. The same rule was applied to 
the regulation of the Chicago Board of Trade in its transactions in 
grain; Chicago Board of Trade v. Olson, 262 U. S. 1. The same rule 
was also applied to a shipment e poultry, which was held to remain 
in interstate commerce until sale the receivers thereof to the market- 
men; Greater New York Live Peuliry Chamber Commerce v. United 
States, 47 Fed. (2d) 156. Natural gas was held to continue to be in 
interstate commerce until delivery to the customers, although foreign 
and local gas were mingled in the pipe lines and the title to the inter- 
state gas had passed at the state line; Peoples’ Natural Gas Company v. 
Public Service Commission, 270 U. §. 550. Even where there may be 
an intermediate delivery of the product, but which did not end and was 
not intended to end the interstate movement of the commodity, it was 
held that the movement was merely halted “as a convenient st in the 


process of getting it to its final destination,” and so the commodity was 
still in interstate commerce; Binderup v. Pathe Exchange, Inc., 263 
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subject of any regulation is a part of interstate com- 
merce. 

In the Revenue Act of 1916, Congress made clear 
its purpose to consider stock dividends as income. It 
was argued that they were not income*® and, therefore, 
could not be taxed as such. The court said: 

“Congress cannot by any definition it may adopt 
conclude the matter, since it cannot by legislation alter 
the Constitution from which it alone derives its power 
to legislate, and within whose limitations alone that 
power can be lawfully exercised.” 

The words of the Act and its practical interpreta- 
tion are, however, two different things. Its operation, 
as we have already pointed out, has been extended to 
all industrial activity and it is defended on the ground 
that every such activity “affects” interstate commerce. 
That every act of every kind is, in some remote and 
tenuous way, related to commerce may be admitted.*” 
That every industrial activity “affects” it cannot be 
proven. 

Nor do all the activities and details of production 
and manufacture such as, for instance, fixing certain 
rates of wages, employment for 48 hours a week in- 
stead of 36, the refusal to employ members of a union, 
burden interstate commerce or directly obstruct it. 
Primarily, and in the broadest sense, they are con- 
cerned in creating the objects of interstate commerce. 
Such a detail may lessen the amount of interstate com- 
merce, but it does not burden it. It is separated from 
it. The automobile manufacturer may refuse to con- 
tinue operations. The retail store may close its doors. 
This may possibly affect interstate commerce, but does 
not burden it or obstruct it. 

In no way, then, can we reach the conclusion that 
all these things can be regulated by Congress, except 
by the broad assertion that not only every activity 
which is not commerce, but as well every local activity 
in commerce is, in effect, a part of interstate com- 
merce. But that is not the meaning of the Constitu- 
tion. The Commerce clause clearly contemplates the 
distinction between that which is commerce and that 
which is not commerce, and between that which is 
local and that which is interstate commerce. If the 
activities of production are on this theory to be regu- 
lated, intrastate commerce and that which is not com- 
merce, and all state regulation thereof, will be swal- 
lowed up in the Federal power. This cannot be. So 
long as the Commerce clause stands, there must be a 
line of demarcation beyond which the power of Con- 
gress cannot go. Activities not directly related to 
interstate commerce and not a direct burden on it are 
beyond the Federal authority. Let us concede that the 
complexity of modern business has drawn into the 
stream of interstate commerce much that was not here- 
46. Eisner v. Macomber, 262 U. S. 189; Towne v. Eisner, 245 
U. S. 418; also Adkins v. Children’s Hospital, 261 U. S. 525, 544. 

47. See Veasie v. Moor, 20 U. S. 845, 14 How. 571 (1852). The 
state law granted an individual exclusive right to navigate the upper 
waters of the Penobscot River lying wholly in Maine, not forming a part 
of any continuous track of commerce between two or more states. It 
was held not repugnant to the Constitution. It was argued that the 
law and the privilege conferred were in derogation of the power vested 
in Congress by the Commerce clause. The court said: 

“Nor can it be properly concluded, that because the products of 
domestic enterprise in agriculture or manufactures, or in the arts, may 
ultimately became the subjects of foreign commerce, that the control 
of the means or the encouragements by which enterprise is fostered and 
protected, is legitimately within the import of the phrase foreign com- 
merce, or fairly implied in any investiture of the power to regulate such 
commerce. A pretension as far reaching as this, would extend to con- 
tracts between citizen and citizen of the same State, would control the 
pursuits of the planter, the grazier, the manufacturer, the mechanic, the 
immense operations of the collieries and mines and furnaces of the 
country; for there is not one of these avocations, the results of which 
may not become the subjects of foreign commerce, and be borne either 
by turnpikes, canals, or railroads, from point to point within the 


several States, towards an ultimate destination, like the one above 
mentioned.” 


tofore considered as directly related to it. Neverthe- 
less, the barrier still remains. Congress cannot reach 
that which is not commerce nor a part of it. That 
which is local and that which is not a direct burden 
on that commerce, by the plain words of the clause, 
are not within its power. 

How, then, can the National Industrial Recovery 
Act justify under the Commerce clause the regulation of 
hours of labor and wages in a retail store, a manufac- 
turing establishment, a mine, office building, street 
railway, oil well, laundry, restaurant, or hotel? How 
can it impose its regulations on that which is not com- 
merce and on that which is not interstate commerce? 
It perhaps can reach labor in the stock yard, railroad 
warehouse, or interstate truck line. But clearly, unless 
the local activity is a part of, in the stream of, or com- 
mingled with, or definitely associated with the inter- 
state commerce movement, that activity cannot be 
reached by the Federal government under the Com- 
merce clause. 


Regulation of Hours of Labor and Rate of Wages 
Separately Considered 


In this view of the question we do not need to 
devote our attention particularly to the provisions of 
the Act and the codes which regulate hours of labor 
and rates of wages. If the general power of regula- 
tion does not exist, obviously, these regulations are 
void as to any industry beyond the scope of the inter- 
state commerce power. 

However, we perhaps should not pass without 
notice the case of Wilson v. New,** sometimes cited 
as directly sustaining the power of Congress to regu- 
late wages. The specific exercise of that power was 
there upheld, but it was clearly put on the ground 
that the statute in question, the Adamson law, dealt 
with interstate carriers. While it was said that the 
business of carriers by rail was a public business the 
decision rested squarely on the power to regulate in- 
terstate commerce. The words of the court are,“ . . . 
Engaging in interstate commerce subjected the carrier 
to the power of Congress to regulate.’’ But the regula- 
tion was even then sustained only as a temporary 
measure and until the parties could agree themselves. 
Their right to contract, one with the other, was ex- 
pressly recognized and preserved.*® 

This question came up again in Adkins v. Chil- 
dren’s Hospital,*° where the Act of Congress fixing 
minimum wages for women and children in the District 
of Columbia was examined. This Act was, of course, 
defended as within the police power which the Federal 
government has over the District. But it was held 
invalid. Wilson v. New was distinguished, and it was 
said, “To sustain the individual freedom of action con- 
templated by the Constitution, is not to strike down 
the common good but to exalt it, for surely the good 
of society as a whole cannot be better served than by 
the preservation against arbitrary restraint of the liber- 
ties of its constituent members.” 

Later, at the same term, the court handed down 
the opinion of Wolff v. Industrial Court." The Indus 
trial Court in Kansas had made an order fixing wages 
in the Packing Company. Chief Justice Taft reviewed 
the cases that dealt with the question of what industries 
or trades were “clothed with the public interest.” He 
pointed out that even though a business was clothed 
~~ 48. 248 U. S, sae. 

49. See also Wolff Packing Company « 
522, 541, 544. 


50. 261 U. S. 625. 
51. 262 U. S. 522. 


. Industrial Court, 262 U. S 
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or to compel any person against his will, to perform 
personal services for another.” The Coppage case con- 
demned a state statute which declared it a misdemeanor 
for an employer to require an employee to agree not 
to become or remain a member of a labor organization 
during the time of the employment and held it repug 
nant to the “due process” clause of the Fourteenth 
Amendment. In both these cases it was repeatedly 
pointed out that it was a part of each man’s civil rights 
“that he be at liberty to refuse business relations with 
any person whomsoever, whether the result rests upon 
wisdom, caprice, prejudice or malice.” 

It was conceded, however, that a limitation on this 
right was found in the police powers of the “existing 
sovereignty of each state in the union.” Let us assume, 
though we do not concede, that now there is some new 
relation between freedom of employment and the public 
welfare. Even so, the Recovery Act in this respect 
cannot stand. As we have already pointed out, there is 
no question here of the police power. That Act is not 
a State statute. 


Unfair Methods of Competition 


The codes, with but few exceptions, contain pro 
visions forbidding unfair methods of competition, and 
the detail of those methods include too familiar 
examples of unfair trade, such as deceitful advertising, 
bribery of employees, secret rebates and commissions, 
and other devices of unfair trade that have been more 
or less practiced and have been universally condemned 
by the law. The repetition of these prohibitions adds 
but little, if anything, to the law as it stands outside 
the N. R. A. A remedy for these wrongs has always 


existed of which the injured industry or competitor 


could avail himself. 

But insofar as these codes include as an unfair 
method of competition something that is not in the 
ordinary acceptance of the meaning of the word “un- 
fair’—there is a grave question as to their validity. 
Granted that it is impossible by definition to include all 
unfair methods and that “new and different practices 
must be considered as they arise in the light of the 
circumstances in which they are employed,” neverthe- 
less, the problem of what is unfair is still left to the 
courts. They have not yet declared any practice to be 
unfair if it was not in some sense unscrupulous or 
unfair in the normal meaning of these words.” 

The clause in the codes which prohibits sales 
below cost** and the open price provision™ are clearly 
an attempt to brand as unfair that which is fair. Not 
by any stretch of the imagination can mere selling be- 
low cost be brought within the normal meaning of the 
word “unfair.” There is in it no element of fraud or 
misrepresentation or unscrupulousness. It does not 


53. Federal Trade Comm. v. R. F. 
Sup. Ct. February 5, 1934. 

“*Unfair methods of competition’ is usually considered not to 
include practices, which although lowering the standards of an industry, 
or injuring the public, did not work direct economic hardship upon real 
or potential competitors.’ 

Sinclair Refining Co. v. Fed. Trade Comm., 276 Fed. 686; aff'd. 261 
U. S. 463; Fed. Trade Comm. v. Raladem Co., 283 U. S. 643; Kinney 
Rome Co. v. Fed. Trade Comm., 275 Fed. 665; Standard Oil Co. v. Fed 
Trade Comm., 282 Fed. 81; aff'd. 261 U. S. 463; Northam Warren 
Corp. v. Fed Trade Comm., 59 Fed. (2d) 196. 

54. Of 144 codes accepted or waiting acceptance February 1, 
130 provide against selling below cost. 

55. See the Electrical, Petroleum and Iron and Steel Codes as 
examples. 

56. As to price regulation in general, see Highland v. Russell Car 
and Snow Plow Co., 279 U. S. 258, and cases there cited. 

Selling below cost is not condemned by the Federal Trade Com- 
mission Act, Sears Roebuck & Co, v. Federal Trade Comm., Fed 
307. “We find in the statute no intent on the part of Congress, even 
if it has the wer, to restrain an owner of property from selling it 
at any price Rat is acceptable to him or from giving it away.” 
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discourage competition. On the other hand, it encour- 
ages it.®* 


The Emergency Doctrine 


The words of the Constitution thus raise an ef- 
fective bar against this legislation. If the Act is to 
stand, the Constitution must either be forgotten, or 
amended, or interpreted to mean something else than 
it has heretofore meant. It is not proposed that it be 
amended. There are, we hope, not many who would 
deliberately ignore it or who would tear it up and dis- 
card it. There are, however, some who would read 
new meanings into it. They justify their efforts in this 
respect, and the National Industrial Recovery Act, by 
the so-called “emergency” doctrine, upon the theory 
that the provisions of the Constitution can be ex- 
panded by construction in a period of emergency to 
permit the regulation imposed by the Act.*" 

We do not need to explore this argument to any 
great length. We might with some reason ignore it 
because it is now proclaimed that the Act must remain 
a permanent part of our law after the emergency 
has passed and irrespective of it. Nevertheless, the 
Act is, by its terms, an emergency statute, and will 
doubtless be so defended in the courts. 

The emergency theory has been dealt with by our 
highest court, and has now, in the case of Home Build- 
ing and Loan Association, been restated in the opinion 
of Mr. Chief Justice Hughes insofar as it was neces- 
sary to deal with it in connection with a state statute 
enacted under the state’s police power.** It was dis- 
cussed also by the dissenters in the Nebbia case. But 
the majority opinion in that case gave it scant attention. 
That opinion rests upon the broad ground that the 
state’s police power is sufficient at all times, emergency 
or no emergency, to support the legislation there in 
question. 

Upon the general question of whether an emer- 
gency creates power the Home Building & Loan 
opinion is particularly explicit. It declares again the 
established doctrine of the court that “an emergency 
does not create power ; an emergency does not increase 
granted power or remove or diminish the restrictions 
imposed upon the power granted or reserved.”** This 
ought to be enough to dispose of the argument that 
the emergency has given rise to some power particu- 
larly appropriate in the defense of the National In- 
dustrial Recovery Act. But there is more in the 
opinion. 

The Chief Justice carefully points out that it is 
only as to certain clauses of the Constitution that we 
can resort to construction, and, in that process, define 


57. The Rent cases, i. e., Block v. Hirsch, 256 U. S. 185; Marcus 
Brown Holding Co. v. Feldman, 256 U. S. 170; Levy Leasing Co. v. 
Siegel, 258 U. S. 242, have been urged as authority for the argument 
that in an_emergency public interest attaches to new businesses and new 
objects. But it is not entirely clear that these Rent cases rest upon 
the theory of an extension of police power in an emergency. It was 
later argued in Pennsylvania Coal Co. v. Mahon, 260 U. S. 893, that 
the principle involved in these cases was not that of police power but 
that of eminent domain. The language of the opinion in that case 
would seem to justify this distinction, even though Justice Hughes 
= the Home Building & Loan Association case, commenting on Block 

Hirsch and the other Rent cases, refers only to the police power. It 
is significant that the majority opinion in the Nebbia case looks for no 
support in the Rent cases, and that the minority opinion, following the 
Pennsylvania Coal Company case, again carefully limits their application. 

58. Home Building and Loan Ass'n v. Blaisdell, 54 Sup. Ct. Rep. 
231, ooaes Jan. 8, 1934. 

59. * parte Milligan, 71 U. S. (4 Wall.) 2, 120. “The Constitu- 
tion of P.. United States is a law for rulers and people, equally in war 
and in peace, and cevers with the shield of its protection all classes of 
men, at all times, and under all circumstances. No doctrine, involving 
more pernicious consequences, was ever invented by the wit of man than 
that any of its provisions can be suspended during any of the great 
exigencies of government. Such a doctrine leads directly to anarchy 
or despotism, but the theory of necessity on which it is based is false; 
for the government, within the Constitution, has all the powers granted 
to it, which are necessary to preserve its existence; as has been happily 
proved by the result of the great effort to throw off its just authority.” 


their meaning, that is, in the light of an emergency, 
determine whether the power possessed includes its 
exercise in respect of particular conditions. It is said 
that this could be done as to general clauses, but could 
not be done as to specific clauses. He illustrated 
specific provisions by several references, for example, 
Section 3 of Article I of the Constitution, which pro 
vides that the Senate should be composed of two 
senators from each state. On the other hand, he said 
that the contract clause was general and the process 
of construction is essential to fill in the details. 

The contract clause contained in paragraph 1 of 
Section 10 of Article I is, of course, a limitation upon 
the power of the states. As the opinion says, “it 
leaves undefined the meaning of the word ‘contract’ 
or the obligation of contract. It leaves unsettled the 
‘residuum’ of power left in the states ‘in relation to the 
operation of contracts to protect the vital interests of 
the community.’” Is it an absolute prohibition? The 
Chief Justice says no—it is not absolute. There is 
a residuum of power in relation to the operation of 
contracts, within which is the right to temporarily 
restrain their enforcement. 

The language of the Constitution—“The Congress 
shall have power to regulate commerce with 
foreign Nations and among the several states 7 
etc., confers upon Congress a power which is plenary 
and exclusive. But by the very words of the Constitu- 
tion, Congress is without authority over intrastate com- 
merce, or over activities or transactions which are not 
commerce. In this respect it is specific. We may 
need to define interstate commerce. But with that def 
inition fixed there is no doubt or ambiguity as to the 
meaning of the clause, and consequently there is no 
room for further construction. No emergency can read 
into the clause an authority which the framers of the 
Constitution saw fit to exclude—a power to control, 
as to that which is not interstate commerce, the rates 
of pay, hours of labor, collective bargaining, control of 
prices and the many other things regulated in the Act 
and in the numerous codes which have been framed 
under the Act. 

Conclusion 


Where, then, is the power for this multiplicity 
of control of industry, great and small, its wages, its 
hours of labor, its prices, its freedom? Not in the 
so-called “welfare clause” of the Constitution; surely 
not in the “money clause”; not in the police power of 
the states. It cannot exist in the so-called “spirit” of 
that document. The “spirit” which is evoked by those 
who promote this excessive regulation is but the re- 
flection of their own hopes. The emergency adds 
nothing to sustain the Act. There was no such power 
in Congress before. There can be none now. The 
Commerce clause cannot be enlarged to sustain it, nor 
can those things not embraced by the words of that 
clause be brought within it by legislative fiat. 

And how essentially foreign is the very theory 
of this regulation to all the fundamentals of the rela- 
tion between the Federal government and the several 
states. As expressed in this National Industrial Re- 
covery Act, it destroys the powers of the states to 
order their own affairs. That very power reserved by 
the states, which, in the recent decisions, was held to 
sustain the Minnesota emergency mortgage moratorium 
and the New York Milk law, disappears, trampled 
under the feet of this new authority. 

Our inquiry was not directed to the economics of 


(Continued on page 318) 
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R. CHAIRMAN and Gentlemen of the Com- 
M mittee: I certainly want to, at the very out- 
set, endorse the excerpts that my learned 

d has quoted to you from the opinions of Judge 
‘thers, in the course of the presenta- 
illuminating address that we have 


Imes and « 
of the ver 
t listened to.’ 
[ have al 
that constitutionality of 
neasured by a yardstick. You cannot 
pose of the legislation. You cannot 
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-e of legislation fit into the four corners of the 
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he legislation, the effect of the legislation, the con- 
ions that brought it forth, whether they be of an 
nomic, political, or social character. Boat 
Of course, the Preamble to the Constitution 
n't the source of power, nor is the coinage clause. 
e real source is the power of Congress to regu- 
interstate and foreign commerce—the com- 
merce clause, but when my learned friend treats 
s situation from the strict viewpoint of what has 
en held to be commerce and not commerce, or 
trastate commerce or interstate commerce, I say 
th the greatest respect that he is ignoring the 
ry essence of this type of legislation; not that 
se standards are to be discarded, nor are they 
be ignored, but they are to be applied to this 
islation in the light of the entire background. 
Now concretely, what do I mean? It is pro- 
led here, and I think it has been repeatedly said, 
1t the only substantive law that is contained in 
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extempore and his remarks are taken from the official 
f the meeting 


s to the address of Mr. Smith, 


there in the cooperation that groups may indulge 
that inveighs against the Constitution or any clause 
thereof? There is not a thing in the Constitution. 
There’s something in the statutes. There is one 
statute which has been on the books since 1891 and 
which has been repeatedly assailed in recent years 
before this very Committee by many eminent mem- 
bers of the Bar, as being vague, uncertain, and un- 
workable—the Sherman Anti-Trust Law and all 
the legislation that came along after it. 

Now, if Congress had the power to enact that 
type of legislation to put a curb on group activity, 
it certainly has the power to modify or amend or 
qualify that very piece of legislation and to what 
extent does The Recovery Act qualify those 
statutes? 

It says, if a group of merchants in any industry 
or any subdivision of an industry desire to come 
together and act cooperatively, so long as their 
agreements or arrangements do not tend to monop- 
olize or so long as the group does not indulge in 
monopolistic practices, so long as their agreements 
are not oppressive to the small merchant, and pre- 
sumptively so long as they don’t inveigh against 
the existing law, they may come together, they 
may cooperate. To eliminate the doubt that for 
years has hung over any business groups in their 
efforts to come together, the government under the 
Recovery Act declares to the group: “Formulate 
what you want to do; submit it to us. We will 
check it in advance and we will either approve or 
disapprove it, or possibly modify it to a point where 
it will come within the four corners of the law.” 
Whatever we approve may be exempt from the 
restrictions of our Anti-Trust Laws. 

Now, when you view this situation not in the 
light of any one member of the group in any one 
section of the country, but rather as a combination, 
as the law has always viewed situations of like char- 
acter, how can you then escape the proposition that 
interstate commerce is necessarily involved? 

Invariably when you take any one of these 
combinations you will find incorporated within 
them a group of manufacturers, a group of distrib- 
utors, a group of retailers. They are all organized 
to formulate this one code. Is there anyone who 
has followed the situation who is prepared to say 
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that that group can be permitted to come together 
to formulate their law merchant and write their 
code without, almost from every aspect, directly 
affecting interstate commerce? 

That is the larger view that one must take in 
considering the question of interstate commerce as 
it relates to code making. Many of us have had 
occasion to present cases involving these very anti- 
trust laws, and many of us have, time and again, 
contended and sustained our contentions in all of 
the courts, that even though a section of the group 
is localized and engaged in intrastate commerce, 
and another section of the group is localized and 
contained in intrastate commerce, when you take 
them together, when you take them as a group and 
look at their business as a group, you can’t resist 
the conclusion that they are either engaged in or 
directly affecting interstate commerce. 

I don’t mean by that that where you are deal- 
ing with a purely service organization that is highly 
localized, that is within the borders of a given state, 
and that has no effect upon the rest of the country 
in the conduct of its business, it must necessarily 
come within the purview of federal regulation. 

The act contemplates, and all those who had 
anything to do with it contemplated, that there 
would be supplementary legislation of the various 
states; and within the very state in which we are 
now in session, there has been enacted a counterpart 


of the National Recovery Act, to cover a localized, 


situation. That doesn’t mean that you have to 
nullify the entire Act, and it doesn’t mean that you 
have to declare the whole Act unconstitutional, be- 
cause perhaps in certain instances the court may 
have to say that it has no applicability. 

Now, that much for the interstate commerce 
feature of the legislation. I will take only five min- 
utes more, Mr. Butler, if I may (I hope I haven't 
taken too long), to discuss what seems to me to 
have been the inspiring purpose of the legislation, 
its relevancy to the existing emergency, its utter 
necessity in the conditions that confronted us a 
year ago, its efficacy in eradicating certain diffi- 
culties that we had encountered. It is rather a big 
contract to undertake to cover these matters in five 
minutes, but I think I might summarize the situa- 
tion in just this way: 

There has been a lot of talk lately about the 
danger of our so-called Brain Trust breaking loose. 
I have never felt and do not feel now that that is 
any source of danger to anybody. We have all felt, 
and I think we have all found, that a year ago the 
grave danger and the real source of danger to our 
national economy lay in the fact that our legitimate 
labor organizations were being by degrees demoral- 
ized and that Communistic groups and Red agita- 
tors and Left Wingers were eating into the very 
heart of these organizations, that the ranks of these 
extremists were being recruited and supplemented 
by the greatest evil that has hit this country in this 
entire disastrous period, the evil of unemployment. 

Something was necessary, first, to strike at the 
major disease that afflicted this country, this busi- 
ness of having millions of people unemployed, and 
the only way that that could be effectively worked 
out—and I wish my good friend, James Emery, 
with whom I have had many an evening on this 
subject in those moments when this bill was being 
framed, could begin to realize that that was the 


fundamental purpose of that labor section and have 
the group that he leads help along in the effort, 
because we are not yet out of the woods—the only 
way that we could devise and the only way that 
could be devised, was to revitalize the legitimate 
labor organization to give it power, to give it life, 
to give it strength. It was dying and in its place 
was coming a Red Menace. 

Those who studied the situation a year ago 
knew that the ranks of the legitimate labor organ- 
izations were being depleted; that Red agitators 
were all over the country organizing Communistic 
Wings and Communistic branches; the relief needs 
had eaten out the treasuries of these legitimate 
labor organizations. And so there was this one 
labor policy incorporated in the Act; to wit, the 
American idea of collective bargaining through 
freely chosen representatives, of a legitimate labor 
organization 

What has happened? Has it accomplished its 
purpose? All you need to do is ask what was the 
membership of the American Federation of Labor a 
year ago and what is it today. Ask yourselves 
whether or not it is true that perhaps three, per- 
haps less, perhaps more, millions of people have 
been reemployed through this very effort. 

When you fortify a conservative, responsible 
labor organization, you thereby deal a blow to the 
illegitimate, irresponsible kind. 

And what else has happened under this Act? 
Something that has never been known before. For 
the first time in the history of our land we see a 
labor organization of large magnitude and an em 
ployers’ group of substantial proportions coming 
together to mediate their differences before some 
governmental agency in Washington. 

There have been strikes. I say to you that his- 
tory proves that strikes are inevitable in the 
process of recovery. You will always find them 
where you are recovering. But what has hap- 
pened? You see a strike and sometimes almost 
overnight, through the mediation of this National 
Labor Board, the strike is settled. Those are ac- 
complishments. They are not just products of 
imagination; they are accomplishments by virtue 
of this instrument known as the Recovery Act. 

Now, no court on earth can study the constitu- 
tionality and do justice to the question of constitu- 
tionality involved, without considering it in the 
light of the background, in the light of the condi- 
tions in the light of the aims, the objects, the pur- 
poses, the prevailing strife and struggle of a three- 
year period of depression. The ultimate test, as |! 
had occasion to say before, might well be: is it 
really working well? Is it really accomplishing its 
purpose? And, mark you, if you want to bring 
that argument into bold relief, just say to yourself, 
supposing this instrument that we have here does 
operate to reemploy millions of men, supposing this 
instrument that we have here does facilitate the 
settlement of labor disputes, supposing it has had 
some very definite, benign, wholesome effects in this 
present situation that we are all familiar with. Sup- 
pose it meets the demands of the national emer 
gency. Are we to wipe it from the books because 
in some instances it may hamper the minority in a 
group. Rather find a way of protecting the min 
ority judicially or administratively. That may well 
be accomplished by judicial review of the provi- 
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e. I say to you that at the very long the questions, and the hour is getting late, and 
ignore these vital considerations we do want to hear from Mr. Montague, but on the 
of the constitutionality of this question of the power under the interstate com- 
\ pplause. ) merce clause, that power extends not only to inter- 
rLeR: “Does anybody wish to ask state commerce but also to the control of that which 
uestions ?” i unduly burdens interstate commerce; that as to 
scHEK, Howard University, Wash- whether it does burden interstate commerce is 
\s I understand you, Mr. Podell, really a fact. What do you say about the weight 
imit that the Act as drawn covers that the court must give to the declaration of that 
ms which are not interstate com- fact by the legislative power?” 
the Act Sims Srawes _W “ Mr. Popett: “Well, let’s take a concrete case; 
‘ FH pag hage 2g “i let's say that in the textile industry there is a rule 
~ a that the minimum wage in a given area should be 
$12 per week. A group of operators in a certain 
section of the state say: We are not engaged in 
interstate commerce. We are part of this organiza- 
tion that came together to try to formulate a code, 
yes, but we are not affecting interstate commerce, 
and we ought not to be subject to this regulation. 
I think that probably concretely states your ques- 
tion. Am I right on that?” 

Mr. NorMAN: “Assuming that the state said that 
the failure to maintain the minimum wage would 
be a burden, what weight should the court give to 
the legislative declaration?” 

Mr. Popetc: “I think it can give the same weight 
to it that it normally has given to any similar legis- 
lative declaration. The courts have said that the 
legislative pronouncement of the existence of an 
emergency is prima facie proof of its actual exist 
ence. That does not bar the court from making in 
quiry into the question as to whether or not the 
refusal of a minority to go along with the majority 
under the code is justified on the ground that the 
minority’s failure to comply will not be an undue 
burden on the rest of the group. 

“The question of whether they are a burden to 
interstate commerce, I think is always open to the 
court. My own views are (I haven't any authority 
for the proposition, because the situation is novel) 
that with respect to these codes our courts should 
be free to apply constitutional principles, equitable 
principles, legal principles in modifying, or elim- 
inating provisions of codes that inveigh, that trans- 
gress on established law just as freely as they 
might do in writing any decree. I see no reason 
at all why if an administrator permits the incor- 
poration of a provision in a code which clearly 
violates somebody’s constitutional rights, the court 
cannot say so in any given case or as to any given 
code. That is our safeguard, because just as the 
Supreme Court of the United States used to take 
each of the anti-trust cases and pass upon each 
fully, so I think it can, reserving all its powers, 
study each code and its various provisions—in the 
light of the constitutional guarantees—also apply 
if it chooses, equitable principles to any and every 
provision of any and every code.” 
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There Is Much Doubt as to the Extent to Which Code Provisions Are Enforceable 
Thereunder—President’s Power to License under This Act and Agricultural Ad- 
justment Sections of Farm Mortgage Act—Constitutional Questions in Con- 
nection With Banking Legislation—Criticism of Securities Act—If These 


Measures 


and Their Implications 


Are Sustained, It Means Com- 


plete Change in Our Theory of Government’ 





By FREDERICK H. Woop 
Member of the New York Bar 


ITH the exception of those calling for the use 
WW? public funds, the principal recovery measures 
so far enacted are the monetary legislation, the 
agricultural adjustment sections of the Emergency 
Farm Mortgage Act, the Industrial Recovery Act, the 


new Banking Act, and the Securities Act. 


1. The Monetary Legislation—Public Resolution 
No. 10 of the Seventy-third Congress. 


Public Resolution No. 10 of the Seventy-third 
Congress provides that all bonds or other obligations 
containing a gold clause shall be discharged, dollar for 
dollar, in any money which is legal tender at the time 
of payment. The validity of this resolution has been 
questioned in Law Review articles and challenged in 
a number of cases now pending. 

The power of Congress to establish a national 
currency, to declare of what it shall consist, and to 
make the same lawful money and legal tender 
for the payment of all debts, public and private, whether 
previously existing or subsequently incurred, is firmly 
established by judicial authority.* The Constitution 
confers upon Congress the power “to coin money and 
to regulate the value thereof.” Money as such has 
value only to the extent that its acceptance may be 
required in the discharge of obligations, whether for 
the payment of debts, the performance of services, the 
purchase of goods, etc. The power to regulate the 
value of money, therefore, consists chiefly, if not 
wholly, in the power to make it legal tender for the 
payment of all such obligations. In the Legal Tender 
Cases the Court held that the use of the word “coin” 
in the Constitution did not limit Congress to the pre- 
scription of metallic money, only, as legal tender, but 
that Congress was empowered to give to treasury notes 
“the character and qualities of money . . . having a 
legal defined value” by requiring their acceptance in 
the discharge of all obligations, public and private. 
In so deciding, the Court held that there was “no well 
founded distinction to be made between the constitu- 
tionality” of the legal tender acts as applied to pre- 
existing as well as to subsequently incurred debts. 

The preexisting obligations involved in those cases 
were payable in money but not in any particular kind 

1. Address delivered hefore the Commerce Committee of the Ameri- 


ean Bar Association. at New York. April 11, 1984. 


9 femme 8 Wall. 583; Legal Tender Cases, 12 Wall 


of money. The precise question presented by the 
Resolution was not, therefore, before the Court in those 
cases. But in sustaining the constitutionality of the 
Legal Tender Acts as applied to preexisting debts, the 
Court held that, as so applied, they were not repugnant 
to the Fifth Amendment. In those cases is to be found 
perhaps the first elaborate discussion of the doctrine 
that all contracts, whenever made, and whatever their 
terms, the subject matter of which is within the field 
of Congressional power, must yield to any Act of 
Congress, whether enacted previously or subsequently 
to such contract. It is not without significance that 
the Legal Tender Cases are among the cases prin- 
cipally relied on by the Court in Louisville & Nashville 
R. R. v. Mottley,; in support of this doctrine as applied 
to contracts, good when made, but within subsequently 
enacted prohibitions of the Interstate Commerce Act 
The doctrine announced in the Legal Tender Cases is 
now firmly imbedded in our jurisprudence.‘ 

As said by the present Chief Justice in Philadel- 
phia, Baltimore & Washington R. R. v. Shubert: 

, To subordinate the exercise of the Federal au 
thority to the continuing operation of previous contracts, would 
be to place, to this extent, the regulation of interstate com 
merce in the hands of private individuals and to withdraw fron 
the control of Congress so much of the field as they might 


choose by prophetic discernment to bring within the range of 
their agreements. (pp. 613-614) 

Creditors holding obligations containing a gold 
clause have “by prophetic discernment” attempted to 
withdraw from Congress a portion of the field declared 
to be its in the Legal Tender Cases. It is a matter 
of common knowledge that many billions of dollars of 
such obligations were outstanding at the time of the 
adoption of this Resolution. 

The preamble of the Resolution declares that such 
clauses 
“obstruct the power of the Congress to regulate the value of 
money of the United States, and are inconsistent with the de 
clared policy of the Congress to maintain at all times the equal 
power of every dollar, coined or issued by the United States 
in the markets and in the payment of debts.” 

While the question is by no means free from doubt. 
it is believed that the validity of this Resolution will 


3. 219 U. S. 467 

a Louisville & Nashville R. R. v. Mottley, supr 
Baltimore & Washinoton R. R. vw. Shubert, 224 U. S. 603: 
Massie, 253 U. S. 170; Great Northern Ry. Co Sutherland, 273 
U. S. 182; Union Bridge Co. v. United States. 204 U. S. 864: Monon 
achela Bridge Co United States. 216 U. S. 177; Lowisville Bridg« 
Co. v. United States, 242 U. S. 409. 

5. 224 U. S. 60. 
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articles so p‘oduced when moving 
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hin the administration of the Act the 
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.djustment sections of the Emergency 
Act and the Industrial Recovery Act 
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Persons signing the President’s Re- 
reement have been held to have under- 
obligations thereunder enforcible at 
mployees for whose benefit such agree- 
have been made.* The extent to which 
rily subscribing to such agreement, to 
system of regulation adopted under 
Acts may be deemed to have entered 
nforcible against them either by private 
the Government presents interesting 
rw but not questions going, primarily, 
onstitutional power of Congress or of 
fficers of the Government. 
mtemplate the exercise of compulsion, 


pon the part of the Government. 


le the controversial questions involved 
visions of the Industrial Recovery Act, 
takes to enforce obedience to its pur- 
enforcement of Code provisions under 
rade Commission Act and (2) by the 


2nd Judicial Dist. of Colorado, 
Cc. H. Federal Trade Regulation 
v. Fair Lawn Fur Dressing Co 
} 462; Sherman v. Abeles 
a No. 2; Wisconsin 
« Manufacturing Co. (C. C. 

131, 900, and reported in 
ice, Vol. Il, par. 7067. 


N 
h 
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exercise of a power to license persons engaged in inter- 
state commerce. 

The Act makes the provisions of any code adopted 
thereunder the standard of fair competition for the 
trade or industry affected and declares any departure 
therefrom an unfair method of competition within the 
meaning of the Federal Trade Commission Act. | 
shall not discuss the question as to whether these pro- 
visions are void as a delegation of legislative authority. 
Such questions affecting this and other parts of the 
Recovery program are questions going to the machinery 
of administration rather than to the existence of Fed- 
eral power. Laying this question aside, there would 
seem to be little doubt as to the validity of this pro- 
vision of the Act itself. On the other hand, there 
would appear te be much doubt as to the extent to 
which the Code provisions are enforcible thereunder. 
Insofar as such provisions relate to trade practices 
directly affecting the distribution of goods in inter- 
state commerce, they would appear to be clearly en- 
forcible under the clause in question. Insofar as they 
seek to establish wages, hours of labor, working con- 
ditions, or otherwise to govern the production of goods, 
they would appear to be unenforcible unless and until 
the Child Labor Case’ (decided by a divided court) 
shall be overruled, distinguished or qualified. Insofar 
as such provisions deal with distribution, as contrasted 
with production, in state as well as interstate com- 
merce, they would appear to be enforcible, or not, ac- 
cording to their actual, as compared with a fictional, 
or theoretical, relation to interstate commerce, and, per- 
haps, in some degree to the extent of obstruction and 
interference therewith, unless extended to state as well 
as to interstate transactions.* 

The agricultural adjustment sections of the Emer- 
gency Farm Mortgage Act as well as the Industrial 
Recovery Act confer upon the President authority to 
license all persons engaged in interstate commerce in 
the particular fields of activity embraced by the Acts 
and prohibit engagement in interstate commerce by any 
persons not so licensed in the event the President 
exercises the power conferred. The lower Federal 
Courts have sustained the constitutionality of this pro- 
vision of the Agricultural Adjustment Act. Again 
laying the question of delegation of legislative authority 
aside, it would seem that the licensing provisions of 
both acts are on their face within the commerce clause 
and that the only questions which may arise in con- 
nection therewith are those arising from the nature 
and the extent of the regulations sought to be enforced 
thereunder. In view of the decision in the Child Labor 
Case, it would seem to be obvious that, if the granting 
of a license were made dependent upon the observance 
of conditions relating solely to the production of goods 
thereafter to be shipped in interstate commerce, such 
attempted regulation under the licensing power would 

Hammer v. Dagenhart, 247 U. S. 251 

8. Cf. Houston E. & W. T. Ry. Co. v. United States, 234 U. S 
342, and State of Florida v. United States (2nd Florida Log Case), 
No. 342, decided April 2, 1934; with American Express Co. v. Caldwell, 
244 U). S. 617; Wisconsin Railroad Commission v. C & R. R 
Co. 257 U. S. 568; State of Florida v. United States (First Florida 
Log Case), 282 U. S. 194 

9. United States v. Calistan Packers, Inc., 4 Fed. Supp. 660 
(D. Cc. N. D. Cal. Oct. 2, 1938); Economy Dairy Co. Inc. v. Wallace, 
decided by Supreme Court, District of Columbia, August 29, 1943, and 
reported in 61 Wash. Lav Rep. 638; Beck v. Wallace decided by 
Supreme Court, District «f Columbia, August 29, 1983, and reported 
in 61 Wash. Law Rep. 6:3; Capitel City Milk Producers Ass'n, Inc. 
v Wallace, decided by Storeme Court, District of Columbia, January 
15, 1988, and reported in C. C. H. Federal Trade Regulation Service, 
Vol. Il, par. 7078; contra Hillsborough Packing Co. v. Wallace, Dis 
trict Court, S. Fla.. February 1. 1934, and reported in C. C. H. 
Federal Trade Regulatior Service, Vol. 11, par. 7102, ordered stayed, 
Yarnell v. Hillsborough Packing Co., decided by C. C. A. 5th, Feb- 


ruary 9, 1934, and reported in C. C. H. Federal Trade Regulation 
Service, Vol. II, par. T°ORA. 
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be void. If, on the other hand, the conditions of license 
fairly relate to movements in interstate commerce and 
do not, under the guise of such regulation, impinge 
upon the exercise of state authority or upon rights of 
individuals capable of exercise until and unless re- 
stricted by state as contrasted with Federal authority, 
then the enforcement of the purposes and of the objects 
of these acts by the exercise of a power to license 
would appear to be within the commerce clause. 

The Agricultural Adjustment Act also rests in 
part upon the taxing power through the levy of process- 
ing taxes. Congress may not, under guise of a tax, 
enact laws, the real purpose of which is to extend its 
authority over matters not within its delegated powers. 
On the other hand, the fact that the effect of the tax 
imposed is to restrict the production of articles of 
commerce or restrain the exercise of powers conferred 
by State authority, does not render a tax law invalid 
if sustainable, in itself, as such.*° On which side of 
the line these provisions of the Agricultural Adjust- 
ment Sections of the Emergency Farm Mortgage Act 
fall would involve an analysis of its provisions and 
purposes and of the conditions under which it is de- 
signed to operate, which the writer, with the limited 
knowledge in his possession, would not feel competent 
to discuss, and which, if discussed, would extend this 
paper beyond reasonable limits. 


3. The Banking Act. 


With the exception of Sec. 21, the Banking Act 
of 1933 deals wholly with the Federal Reserve System 
and its member banks. Sec. 21 (1) makes it unlaw- 
ful, after the expiration of one year from the date of 
the Act, for any person engaged in the business of 
dealing in securities to receive deposits subject to check. 
Sec. 21 (2) forbids any person or corporation, after 
said date, other than “a financial institution or private 
banker subject to examination and regulation under 
State or Federal law” to receive deposits, subject to 
check, unless such person shall submit to periodic 
examination by the Comptroller of the Currency, or 
by the Federal Reserve Bank, and otherwise comply 
with the provisions of the Act. 

The effect of this section is (1) to prohibit State 
banks, not members of the Federal Reserve System, 
from dealing in securities, and (2) to prohibit private 
bankers from accepting deposits unless they give up 
their security business, and also subject their bank- 
ing operations to the same regulation imposed upon 
commercial banks. 

Seemingly, this section of the Banking Act is not 
within the powers of Congress unless it is within the 
power of Congress to prohibit any bank, public or 
private, within any State, to receive deposits unless 
a member of the Federal Reserve System, or except 
under such conditions as may be prescribed by Con- 
gress. 

The power of Congress to regulate all banking 
activities to the exclusion of the States is sought to be 
rested upon the power (1) to establish national banks 
and a national banking system, (2) to establish a na- 
tional currency, and (3) to regulate interstate and 
foreign commerce."" 


10. Cf. Child Labor Tax Case, 259 U 
259 U. S. 44, with McCray + 
Bank v. Fenno, 8 Wall. 533. 

11. See Opinion of General Counsel of the Federal Reserve Board 
upon the Constitutionality of Legislation Providing a Unified Com 
mercial Banking System for the United States, December 5, 1982, re- 
ported in C. C. H. Federal Reserve Bank and Law Service, p. 7851; 
Constitutionality of Exclusive Federal Control Over Commercial Bank- 
ing, 43 Yale Law Journal, January, 1984, 454 


S. 220, and Hill v. Wallace, 
United States, 195 U. S. 27 and Veasie 


The power of Congress to establish a nationa 
banking system is beyond dispute.’* The States are 
without authority, except as permitted by Congress 
to tax national banks or exercise any visitorial powers 
thereover or to interfere with the operations thereof 
On the other hand, State banks, which have become 
part of the Federal Reserve System, and their officers 
are subject to Federal statutes enacted for the regula 
tion and protection of the Federal Reserve System.’ 
The Federal government, in order to permit nationa 
banks effectively to compete with State banks, may 
also confer upon the former powers not directly con 
nected with banking, such as power to act as executor! 
trustee, etc.*® 

But it has never been held that Congress may 
regulate or control the activities of State banks, not 
members of the Federal Reserve System, prohibit their 
acceptance of deposits, preclude the States from pro 
viding for their incorporation and regulation, or de 
stroy them altogether. The power to establish nationa 
banks or a national banking system is not a powe! 
expressly conferred upon the Federal government. It 
is an implied power growing out of a combination of 
powers requiring the exercise by the Government of 
fiscal operations.** The establishment of the Bank oi 
United States was sustained upon the theory that it 
was “an instrument which is ‘necessary and proper 
for carrying on the fiscal operations of the Govern 
ment.’”?7 The State governments, as well as the Fed 
eral government, carry on fiscal operations for which 
they have the power to establish and choose their own 
instruments. Just as the State governments may not 
tax or interfere with instrumentalities of the Federal 
government, neither may the latter tax or interfer 
with the instrumentalities of the former.’* Moreover, 
it is difficult to perceive how the acceptance of the 
deposits of private individuals by a State bank can con 
stitute any interference with the fiscal operations of 
the Federal government through the use of national 
banks as instrumentalities for their conduct, or indeed 
with the operation of such instrumentalities themselves 

In the exercise of its power over the currency 
Congress may without doubt define the conditions upon 
which any bank, State or Federal, may exercise the 
powers, directly or indirectly, of a bank of issue, o1 
become a member of the Federal Reserve System. The 
relation between the exercise of this power and the 
power to regulate all banks of deposit, as well as ali 
banks of issue, or to prohibit the acceptance of deposits 
by banks, except under terms imposed by Congress, 
would appear to be somewhat remote. It is said that 
“checks have to a very large extent taken the 
place of currency as a medium of payment.”’® But 
checks are not currency and have none of the charac 
teristics thereof, as defined in the Legal Tender Cases 
or under any rational definition of the term. The ex 
tent to which discountable paper may be available as 
the basis for the issuance of Federal Reserve Bank 
notes may be governed, in part, in the last analysis, by 
the aggregate deposits of the member banks. Ever 


12. McCulloch v 
S., 9 Wheat. 738, 
X Ss. 90. 
McCulloch v. Maryland, supra, Osborn 
supra, Farmers & Mechanics Nat'l Bank v. Dearing 
Elmira Savings Bank, 161 U. S. 271, Easton v. lowe 
14. Westfall v. U. S., 274 U. S. 276. 
15. First Nat’l Bank v. Union Trust Com pany 
Burnes Nat'l Bank v. Duncan, 265 U. S. 17 
McCulloch v. Maryland, supra, Osborn 


Bank 


Bank v. Dearin 


Maryland, 4 Wheat. 316, Osborn 
Farmers & Mechanics Nat'l 


Bank of U 
supra, Davi 
iss t 5 


Osborn v. Bank of U. S., supra, at p. 860 
The Collector v. Day, 11 Wall. 113 
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perceive upon what theory the power a registration statement in the extensive detail require! 
establish a national currency, to de- by the Act filed with the Commission; (2) by prevent 
shall consist and by whom it may ing the use of the mails, or of any instrumentality o! 
, the power to prohibit a State bank, interstate commerce in the sale of any security by an 
, is neither directly nor indirectly a bank of issue issuer, underwriter or dealer unless so registered, (3) 
eeks to become such, from accepting a deposit from and by prohibiting offers to sell or purchase such 
vate individual willing and desirous of depositing securities by use of the mails, or by any instrumentality 
ioney with such bank, or to compel such a bank of interstate commerce, unless the securities are reg 
scount paper within the Federal Reserve System. istered and a detailed prospectus containing the state 
[he attempt to support the exercise of this power ments and information required by the Act to be con 
r the commerce clause is not based upon the theory _ tained therein is sent to the prospective purchaser. 
t the banking business is itself commerce, but upon Only in the event that the entire issue is sold 
,ssumption that banks are instrumentalities in inter- within a single state by an issuing corporation, incor 
commerce [his would appear to be stretching porated within that state, to persons all of whom are 
commerce clause beyond all rational limits.*° residents of that state, are the provisions of the Act 
n its last analysis, the argument proceeds upon concerning the use of the mails inapplicable. Even in 
.ssumption that in the present state of our national that event the instrumentalities of interstate commerce 
omy and life, there is room for but a single bank- may not be used. Moreover, if the security is regis 
system, and that such a system can be provided tered under the Act, the liability provisions of the Act 
by the Federal government. The same argument apply, irrespective of the use of the mails or of the 
ht be made for the necessity of a uniform bank- imstrumentalities of interstate commerce, or of reliance 
tcy law. Yet, except for the express provision of on the registration statement by the purchaser. As a 
Constitution, it would scarcely be contended that practical matter, it would be virtually impossible to 
ngress had power to provide a national bankruptcy distribute securities (except those expressly exempted ) 
to the exclusion of State authority, because of without registration. 
he desirability or necessity of uniformity. It is not It may be doubted whether stocks and bonds are 
vithout interest in this connection that at the time of articles of interstate commerce within the meaning of 
establishment of the Bank of United States grave the commerce clause. It has been repeatedly held that 
ubts were expressed as to the power of the Federal contracts of insurance are not such articles of inter 
vernment to establish such a bank, even as an instru- state commerce.** At an early date, it was held, in 
ment for the conduct of its own fiscal operations, regu- Nathan v. Lowisiana,** that a dealer in bills of exchange 
ition of banking being a matter primarily of local was not engaged in interstate commerce. On the other 
neern. It is now suggested that the interest of the hand, in the Lottery Case,* it was held that lottery 
tion as a whole in the establishment and regulation tickets were articles of interstate commerce and that it 
a banking system is such that States may be pre- was competent for Congress to prohibit their trans 
ided from the exercise of any powers thereover, portation therein. Subsequently, in Hemphill v. O) 


although there is no provision of the Constitution ex- loff,?* the Court held that a dealer in negotiable notes 


ressly conferring upon Congress power to establish 
inking systet Considered separately, it may well 
e doubted that any of the powers relied on is suffi- 


was not engaged in interstate commerce, citing in sup 
port, among others, its previous decision in Nathan v 
' 7 n 1s Louisiana. Bills of exchange and negotiable notes, as 
nt. It is als doubtful whether the combination of well as lottery tickets, are property and evidence of the 
wers ied on is sufficient to support the power right, under the conditions specified, to the payment 
the making and receipt of deposits. In of money. The cases are seemingly in conflict and can 
rder to sustain it, the courts will have — he reconciled only by the Supreme Court itself. 
rably farther than they have gone in the Assuming, however, that stocks and bonds are 
defining the powers of the Federal articles of interstate commerce, it does not necessarily 
either the banking system, the cur- follow that the Securities Act may be sustained under 
gulation of commerce the commerce clause. Congress, under the guise of 
4. The Securities Act the exercise of an express power, may not exercise 
powers reserved to the States or exercise control over 
By the Securities Act, the Federal Government matters not within the sphere delegated to it by Article 
s undertaken to control the issuance, distribution and I, Sec. 8 of the Constitution.** There is a plain distinc 
of securities (except in the case of certain securi- tion between the power of Congress to regulate the 
es and transactions expressly exempted) within any — instrumentalities of interstate commerce and those en 
itt of the United States, whenever such sale is to be gaged in their operation, and its power to regulate or 
fected by public offering (or without public offering, control the articles which may be transported thereby.” 
an underwriter is involved), and to fix the civil The most extreme extensions of the commerce 
ghts and liabilities of the persons affected thereby, clause, sanctioned by the Supreme Court, are those 
hether such securities are sold in intrastate or inter- found in the Stock Yards and Grain Exchange cases.” 
tate commerce. These purposes are sought to be 
complished (1) by prohibiting the use of the instru- 414.7) .érpoot ‘ins. Go. %. Massachusetis, 10° Wall. 666; Philadelphua 
entalities of interstate commerce, or of the mails, for Fire Ass'n v. New York, 119 U. S. 110; Hooper v. California, 155 
e''shipment of any. security (except as expressly {-S.01k: Nob. daehah asi U. § ery o'y" ue ne be 
empted) by the issuing corporation, or by an under- Deer Lodge County, 231 U. S. 495. 
riter, as defined in the Act, or (within one year after 
lealer in securities, unless such security 
ith the Federal Trade Commission and , 


iss U. S. 

277 U. S 

Hammer v. Dagenhart, supra; Child Labor Tax Case, 259 
20; Hill v. Wallace, 259 U. S. 44. 

Cf. the cases regulating corporations operating railroads and 
limitatio , the Child Labor case, supra; 
poy bF 27. Stafford v. Wallace, 258 U. S. 495, Chicago Board of Trade 

Olsen, 262 U. S$. 1 
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The proponents of this Act and of the Stock Exchange 
Securities Bill, now before Congress, rely strongly upon 
these cases. In neither did the Act sustained purport 
directly to regulate the movement of interstate com- 
merce, Instead, it undertook directly to regulate the 
business of persons engaged, through the medium of 
livestock and grain exchanges, in the purchase and 
sale, as commission men or brokers, of livestock in one 
case and of grain in the other. Neither of these occu- 
pations, as such, is one carried on in interstate com- 
merce. The justification for the regulation, as pressed 
upon and sustained by the Court, was that the trans- 
actions in which these persons engaged were such as 
directly to affect, impede or obstruct the free flow of 
interstate commerce in livestock and grain. It was 
further said that the State and interstate transactions 
of such persons were so commingled that the freedom 
of interstate commerce in livestock and grain could not 
be effectively protected without the extension of the 
Act to all transactions in connection with the purchase 
and sale of such articles, in which the persons to which 
the acts respectively applied were engaged. 

The extreme limits to which the court went in these 
cases affords a powerful argument in support of any 
act sought to be sustained under the commerce clause. 
On the other hand, the very extremity of those cases 
suggests limitations. If, upon their authority, all per- 
sons engaged in any occupation affecting in any degree 
the movement of any article in interstate commerce, 
may be subjected to Federal regulation, then there is 
no occupation which involves the purchase and sale of 
personal property which is free therefrom. 

The articles of commerce involved in those cases 
constitute the principal sources of world subsistence. 
It is a matter of common knowledge that their pre- 
dominant movement is in interstate commerce. Move- 
ments within the borders of a single State are either 
incidental or preliminary to movement in interstate or 
foreign commerce, or if in themselves complete, repre- 
sent but a small part of the commerce affected. In 
each case, as stated by the Court, the articles in ques- 
tion were not only articles moving in interstate com- 
merce, but there was a constant flow of such articles 
into and out of the points at which such livestock and 
grain markets existed. Sale thereof on the exchanges 
was only an incident to such movement. 

It is not enough that the Act in form is one pro- 
hibiting or regulating the transportation of articles 
moved in interstate commerce. The Act condemned 
in the Child Labor case was of this description. It was 
condemned because, while in form a regulation of the 
movement of articles in interstate commerce, it was in 
purpose and effect a regulation of production. So it 
may be fairly argued that the Securities Act, in form 
a regulation of the movement of stocks and bonds as 
articles of interstate commerce, if they be such, is in 
effect a regulation of the conditions under which securi- 
ties may be issued and offered for sale, matters hitherto 
supposed to rest wholly within the powers of the state 
of incorporation of the issuer, or of the State in which 
the contract for sale was proposed to be made. 

That the purpose of the Act is not to exclude 
from interstate commerce the movement therein of 
undesirable and objectionable articles, but to regulate 
the conditions under which securities may be issued 
and offered for sale, the business of dealing in securi- 
ties, and the civil rights and liabilities of persons en- 
gaged in the issuance, underwriting, sale and purchase 


of such securities is evidenced by the provisions of the 
Act itself. 

First: Unless a security is to be publicly offered, 
or is issued through an underwriter, it may be freely 
shipped in interstate commerce or through the mails, 
and either may be used as a channel of communication 
in solicitation of orders for the purchase of such 
security, without registration, and hence without public 
disclosure of the information required by the Act to 
be contained in the registration statement and in the 
prospectus which must accompany solicitations to pur- 
chase. 

Second: Prohibition of transmission in interstate 
commerce or through the mails of unregistered securi- 
ties is limited to such transportation by an issuer, 
underwriter or dealer. The purchaser of such a security 
(if not an underwriter or dealer) is not prohibited 
from thereafter transmitting such security to himself, 
to his agent, or to any purchaser from him, either in 
interstate commerce or through the mails. Yet the 
security so transported is precisely the same security as 
that covered by the prohibition. Similarly, while no 
registered security may be transported in interstate com- 
merce by an issuer, underwriter or dealer, unless ac- 
companied by a prospectus containing all the disclosures 
required by the Act, the purchaser (unless a dealer) 
may thereafter ship the same security in interstate 
commerce to a subsequent purchaser or to any other 
person without the accompanying prospectus. 

Under the Act the Federal Trade Commission is 
empowered, after distribution has begun, by stop order 
to prevent further distribution of securities by an is- 
suer, underwriter or dealer, in the event that the 
registration statement is found to be incomplete or 
inaccurate in any material respect. If the purpose of 
the Act is to regulate the business of dealing in securi- 
ties this is an appropriate and necessary provision. [f, 
on the other hand, the purpose of the Act is to exclude 
from the mails or interstate commerce objectionable 
articles, it is obvious that the securities to which the 
registration statement relates are equally objectionable 
if in the hands of a person other than an issuer, under- 
writer or dealer, but the stop order extends only to 
the latter. 

The prohibitions against the use of either inter- 
state commerce or of the mails for the transportation 
of securities are not, therefore, directed against the 
shipment of the security itself, but against its shipment 
by certain classes of persons. 

Third: As already pointed out, the purchaser at 
the point of issue is not prohibited from transporting 
through the mails or in interstate commerce the security 
purchased. Since it would be a simple matter to pro- 
vide in every case for delivery by the original issuer 
or underwriter at the point of issue, it is obvious that 
insofar as the Act seeks to regulate the issuance and 
distribution of securities and the liabilities arising there- 
from, prohibitions against shipment in interstate com 
merce, alone, are wholly insufficient for the accomplish- 
ment of this end. Consequently, the Act prohibits the 
use of the mails or of the instruments of transporta- 
tion or communication in interstate commerce in any 
manner whatsoever in connection with the making of 
offers either to sell or buy securities publicly offered, 
unless registered, and then only when made in the man 
ner prescribed. These prohibitions apply whether the 
sale is one involving interstate transportation of the 
security itself or not. It may be doubted whether these 
prohibitions in respect of communications in connection 
with the proposed purchase or sale of securities are not 
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nflict with Blumenstock v. Curtis Publishing Com- 
and United States Fidelity & Guaranty Co. wv. 
ucky.*® In the former case, the Court, reaffirming 
loctrine of the latter, said: 
In the recent case of United States Fidelity & Guaranty 
Kentuc RY, 231 LU S. 394, we held that a tax upon a cor- 
he business of inquiring into and reporting 
the credit. d ‘sti unding of persons in the State, was not 
itutional as a burden upon interstate commerce as ap- 
to a non-resident engaged in selecting and distributing a 
f guaranteed attorneys in the United States, and having 
resentative in the State. The contention in that case, which 
court denied, was that the service rendered through the 
sentatives Kentucky, and other representatives of the 
e kind acting as agents of merchants engaged in interstate 
merce, to furnish them with information through the mails, 
telegraph, or telephone, as a result of which merchandise 
t be transported in interstate commerce, or withheld from 
ransportat according to the character of the informa 
so connected with interstate commerce as 
of Kentucky from imposing a privilege 


business.” 


n engages 


reported, was 


State 


reclude the 
ipon such 
Fourth: The statutory causes of action, rights and 
ilities creat ted apply in connection with the sale of 
registered security irrespective of the use of the 
strumentalities of interstate commerce 
by which the purchasing 
.intiff acquires the securities. The liability sections 
Act also make the original issuer, underwriter 

| certain other persons liable to any subsequent pur- 
iser without regard to privity, to the use of the mails 
rf the imentalities of interstate commerce in 
nnection with such subsequent purchase, and irre- 
spective of reliance, or causation of damage. These 
visions make it plain that the object and purpose 

f the Act is to regulate the civil liabilities of persons 
gaged in the issuance, underwriting and distribution 
securities and not to regulate the movement of such 


ils or of the in 
connection with the sale 


instrt 


terstate commerce 
Congress has modified the common law 
liability and has created liabilities and causes 
action unknown to the common law. Such modifi- 
ition and changes in common law liabilities growing 
ut of purchase and sale of personal property are pri- 
irily for the States and not for the Federal govern- 

ent 
In Hooper v. California,®® the 


urities in if 
In so doit rey 


ruies of 


court said: 


“It (the contention that corporations engaged in the writ- 
g of marine insurance were not engaged im interstate com- 
erce) ignores the real distinction upon which the general rule 
und its exceptions are based, and which consists in the differ- 
nce between interstate commerce or an instrumentality thereof 
the one side and the mere incidents which may attend the 
arrying on of such commerce on the other. This distinction 
is always been carefully observed, and is clearly defined by 
the authorities cited. If the power to regulate interstate com- 
merce applied to all the incidents to which said commerce might 
ve rise and to all contracts which might be made in the course 
its transacti that power would embrace the entire sphere 
f mercantile activity in any way connected with trade between 
he States ; 1 would excludk control over many con- 
jomestic in their nature.” 
lity of the Securities Act is also sought 
| upon the power of Congress to regulate 
mails. The power of Congress to pre- 
of the mails for fraudulent purposes as 
well as to exclude dangerous or objectionable articles 
therefrom is beyond dispute. It is a power, however, 
whose exercise is subject to the limitations of the Fifth 
and Tenth Amendments.** Even in so far as the Act 
the exclusion of unregistered stocks and 


is limited to the 
bonds themselves from the it is difficult to sus- 


state 
tracts purely 

The val 
to be support 
the use ot ‘ 
ent the 


mails, 
436 


S. 344, 371; Lewis Publishing Co. + 


tain it under the power to exclude dangerous or objec- 
tionable articles, particularly since, as pointed out 
above, such exclusion only applies when the transmis- 
sion by mails is in connection with a transaction be- 
tween certain classes of purchasers and sellers. In 
prohibiting the use of the mails for the purpose of dis- 
seminating information concerning securities, and for 
the solicitation of the purchase or sale thereof, except 
when registered and offered in accordance with the 
provisions of the Act, the Act itself goes far beyond 
measures necessary for the prevention of fraud. The 
liability sections of the Act make that fraud in law 
which is not fraud in fact or at common law. It is 
these provisions of the Act which give it teeth and 
make it effective. If under the guise of a regulation 
of the mails Congress may prescribe conditions govern- 
ing the offering of securities for sale and in so doing 
create civil liability for fraud beyond that imposed by 
common law, then it may by similar legislation remake, 
according to its own purposes and desires, the sub- 
stantive law of fraud and deceit as applied to the sale 
of any other articles in whose sale the mails are em- 
ployed. 
Conclusion 

If all of these acts and the implications of author- 
ity contained therein, and in their administration as 
hitherto conducted, be within the Constitution, then the 
Federal Government is empowered: 

(1) To control the production and distribution 
of all agricultural products. 

(2) To control, in their most important aspects, 
the production and distribution of substantially all 
other articles commonly moving in commerce. 

(3) To regulate the business of banking to the 
exclusion of the States. 

(4) To regulate and control the issuance, distri- 
bution and sale of securities. 

(5) To fix the civil rights and liabilities of per- 
sons engaged in the sale of articles moving in inter- 
state commerce, or whose sale is solicited by means of 
interstate communication or through the mails. 

This vast array of powers is sought to be sus- 
tained chiefly under the commerce clause, although 
other provisions of the Constitution are relied on. The 
commerce clause has been a fruitful source of exten- 
sions of Federal power into fields theretofore exclu- 
sively occupied by the States, and whose extension 
would probably have been rejected by the judicial 
thought of the immediately preceding generation. It 
will no doubt continue to be the source in the future of 
similar further extensions of Federal authority. As 
economic and social conditions change in the future, 
as in the past, it may also be fairly assumed that the 
restraints of the Fifth and Fourteenth Amendments 
will be lifted in respect of many matters of legislation 
to which hitherto regarded as applicable. Federal en- 
croachment upon the theretofore exercised powers of 
the State and the relaxation of the restrictions of the 
Fifth and Fourteenth Amendments have hitherto been 
by gradual process. At a single session of Congress 
there has been passed a body of laws which, if the 
extreme application sought to be given to them be valid, 
would in effect transfer to the Federal Government 
substantially the entire police power of the States. 
Moreover, experience teaches that powers so vast can 
be exercised in practice only through a bureaucratic 
administration. Courts and judicial process are not 
adapted to the disposition of administrative problems. 
Experience also teaches that bureaucratic administra- 

(Continued on page 318) 
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BOTH SIDES OF THE NATIONAL 
RECOVERY ACT 

The Journal devotes a large part of 
this issue to four addresses made at the re- 
cent meeting of the American Bar Associa- 
tion’s Committee on Commerce on the gen 
eral subject, “Legal Aspects of the Legisla- 
tion Underlying the National Recovery Pro- 
gram.” 

The four addresses selected from the 
genuine wealth of material made available 
at this meeting were chosen because they 
presented fairly and ably both sides of the 
broad constitutional questions involved in 
the National Recovery Act. Other parts of 
the recovery program are of course touched 
on but the main attention is devoted to the 
piece of legislation which is probably the 
most important in the list and which present 
circumstances are bringing increasingly to 
public attention. 

It is to be regretted that lack of space 
rendered it impossible to print other ad- 
dresses made at the meeting. Some of these 
were interesting discussions of various as 
pects of the National Recovery Act—impor- 
tant in themselves but not going to the root 
of the fundamental question of Congres 
sional Power. At least one other boldly 
challenged the constitutionality of the legis- 
lation but along lines sufficiently covered by 
the two selected to represent that side of the 
debate. Taking the addresses all in all, they 
represented without exception a real con- 
tribution to the study of the great questions 
which are today occupying the mind of the 
entire nation. 








It was perhaps well that the Commerce 
Committee’s consideration of this legislation 
was not had at an earlier date. A tre 
mendous amount of spade work has been 
done since the enactment of the Nationa] 
Recovery Act and other measures, and all 
this has helped to clarify the constitutional! 
issues involved. We incline to believe that 
the discussion in the addresses printed in 
this issue make use of all pertinent material, 
and that they outline distinctly the main 
considerations which will impress the courts, 
in case they are called on to speak the final 
word on the subject. 

If the speakers found themselves unable 
to agree at vital points, that was hardly to 
be wondered at, in view of the support for 
both sides which can be found in the in 
terpretation of the material. 


WHAT MAKES A “LEARNED 
PROFESSION ?” 

In the Carnegie Foundation’s Annual 
Review of Legal Education Mr. Alfred Z 
Reed argues against defining the term 
“learned profession” too narrowly. “Pro 
fessional work,” he says, “should embrace 
all those callings—neither more nor less— 
in which (as originally was true only in the 
case of theology, law and medicine) a sub 
stantial body of higher learning already ex 
ists or is in the process of being accumu 
lated.” 

No member of the traditionall) 
“learned professions” could object to a rea 
sonable extension of the term “profession” 
or to a public recognition of the propriety of 
applying the adjective “learned” to it, where 
in fact real learning is required for its exer 
cise. 

As the three traditional learned profes 
sions have come down to us, they connote 
something more than mere learning joined 
to a special vocation. They have brought 
with them from the past an aura of devotion 
to the service of others, a sense of individual 
responsibility, a consciousness of a public 
function. These ethical implications of pro 
fessional learning may have been reinforced 
by the times when so much of learning was 
confined to churchmen. At any rate they 
exist in the case of the theologians, doctors 
and lawyers, and they thus give to their 
activities a special significance. 

There is no reason why any of the 
newer learned professions may not acquire 
this sense of special dedication to service 
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h distinguishes at least the best mem- 
of the old ones. But no matter how 
learned professions there may be, we 
ture the suggestion that for a long time 
traditional three will be known and felt 
learned professions. 


HE UNITED STATES SUPREME 
COURT ABROAD 

Che United States Supreme Court, as 

\merica’s unique contribution to political 
titutions, continues to receive the study 
| admiration of many foreign legal schol- 

Readers of the Journal will remember 

notable address, at Memphis, of Dr. 

al C. Simons, former President of the 
Supreme Court of the German Republic, in 
which he told of his unrealized ideal to have 
the German Supreme Court attain the power 
nd importance of the great American trib- 
nal. His words are still interesting: 

“IT wanted it to be like the Supreme 
Court of the United States, a high organ of 
the Commonwealth, equal in rank to the 
Cabinet, having immediate intercourse with 
he President of the Republic; for in my 
opinion a republican commonwealth will 
never find a check on the overbearing power 
of parliamentarism and the secret influence 

the ministerial bureaucracy if the Su- 
preme Court is not perfectly independent 
nd on the same footing with both the other 
owers of the State. Until now, the Reichs- 
gericht has not found a Chief Justice Mar- 
shall. I hope with all my heart it will have, 
some day, his like.” 

Now from a French source we have an- 
ther tribute to our Supreme Court. At the 
pening session of the French Chamber of 
Deputies every year it is the custom to call 
the oldest member of that body, in point of 
to the Chair. He thereupon delivers 

n address. This year the honor fell to M. 
Groussau and he chose the United States 
Supreme Court as his subject. After calling 
ittention to certain characteristics of that 
ribunal, he said: 

“These are the basic conditions which 
should be complied with as far as possible 
and which should not be lost sight of when- 
ever a Supreme Court shall be created in 

rance. 

“The main object of such a Supreme 
ourt would be the protection of the rights 
f the citizens. It would see to it that all 
owers, even that of the legislature, should 
bserve the constitutional law and the fun- 


years, 


damental rights of the citizens,—inasmuch 
as all of our ‘declarations’ are not worth a 
single judgment of the Supreme Court of 
the United States, as far as the safeguard 
of our citizens is concerned.” 

M. Groussau’s brief but interesting “al- 
locution” was published in the April issue of 
the JoURNAL. 


LEGAL PERIODICALS AS AMICI 


CURIAE 


The function of the best legal periodicals 
of today as unofficial amici curiae is well illus 
trated by the discussion of the National Re 
covery Program which they have been car 
rying on almost since the passage of this 
legislation. 

Certainly not since these publications 
attained a significance and standing which 
have caused citations of their articles to be 
come familiar in the decisions of various 
high courts has so important a subject pre 
sented itself for their consideration. And 


they have availed themselves of the oppor 
tunity to help in the solution of the impor 
tant questions involved with zeal and abil 
ity. 


These articles have covered practically 
all important phases of the subject and have 
undoubtedly done much to clear the ground 
and to aid in the distinct definition of issues 
which we have today. Nor can it be said 
that they are merely an academic treatment 
of matters already in the realm of accom 
plished facts. The National Industrial Re 
covery program has proceeded thus far 
largely on the basis of cooperation and will- 
ing agreement to carry out the plans pro- 
posed. But should these methods prove in- 
efficient, there are sterner powers held in re- 
serve, and the attempt to exercise them 
would naturally tend to bring the constitu- 
tional questions to the front. 

It is safe to say that no important brief 
dealing with the National Recovery Pro- 
gram will be filed in Court without a care 
ful examination of the body of literature on 
the subject which has been created by the 
diligence and ability of the Law Review 
writers of the country. 


SIGNED ARTICLES 
The editors of the JouRNAL assume no responsi- 
bility for the opinions in signed articles, except to 
the extent of expressing the view by the fact of 
publication, that the subject treated is one which 
merits attention. 
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National Banks Held without Power to Pledge Assets to Secure Private Deposits—Such 
Banks Have Power to Give Only Same Kind of Security for Deposits by State or Politi- 
cal Subdivisions Thereof That State Banking Institutions May Give for Such Purpose 
—Presumption of Capacity for Child-Bearing Not Conclusive—Contributory Neg 
ligence in Railway Crossing Accidents—Contractual Limitation on Liability of 
Surety, Valid Where Made, Cannot Be Enlarged by Statute in Another State 
Where Action Is Brought—Washington Excise Tax on Sale of Butter Sub- 
stitutes Not Violative of Due Process—The Word “Passenger” Not Re- 
stricted to Technical Meaning in Suit for Double Indemnity—lowa Tax 
on Gasoline As Motor Fuel ‘Valid as Excise and Not Undue Burden 
on Interstate Commerce, etc. 





By Epcar Bronson TOLMAN* 


Banks and Banking—Power of National Banks to 
Pledge Assets to Secure Private Deposits 
National banks are without power to pledge their as- 
sets to secure private deposits. 


Texas & Pacific Railway Co. v. Pottorff, Adv. 
Op. 514; Sup. Ct. Rep., Vol. 54, p. 416. 

This opinion related to the power of a national 
bank to pledge a part of its assets to secure a private 
deposit. 

The petitioner had been a depositor in the First 
National Bank of El Paso since 1922. At that time 
the Railway was in receivership, and the deposit was 
made under an order of the court, on condition that 
the bank should furnish a bond with solvent sureties. 
This status continued until after the receivership. In 
1927, the bank, stating that it desired to be relieved 
of the burden of paying the bond premiums, requested 
that the Railway accept a pledge of $50,000 Liberty 
Bonds as a substitute for the surety bonds. To this 
the Railway agreed. In 1931 the bank failed, and the 
Railway, having a balance on deposit of $54,646.94, 
claimed the bonds pledged to secure its account. The 
receiver approved the Railway’s claim but denied the 
validity of the pledge. Among other facts appearing 
it was found that the Railway would not have con- 
sented to the substitution without the assurance of the 
bank and its attorney that it would be as fully pro- 
tected as it would be by the surety bond. Such as- 
surance was given, and in reliance on it the Railway 
continued to make deposits. 

Suit was then brought by the Railway, in a fed- 
eral court, praying that the bonds be delivered to it, 
or sold for its benefit, or that its claim be paid in full 
with interest. The receiver filed a cross-bill to quiet 
the bank’s title to the bonds. Tie District Court dis- 
missed the bill and entered a decree for the receiver on 
the cross-bill. The Circuit Court of Appeals affirmed 
the decree. 

On certiorari this was affirmed by the Supreme 
Court in an opinion by Mr. Justice Branpeis. The 
Railway contended that the bank had power to make 
the pledge; that if it had not power, the receiver was 
not in position to question the validity of the pledge; 
and that if he is not estopped, he may not disaffirm 


*Assisted by JaMes L. Homire 


without returning the consideration which the bank re- 
ceived. Rejecting these arguments, the Court first 
pointed out that there is no grant of power to make 
such a pledge, and that powers not conferred by Con- 
gress are denied. 

National banks lack power to pledge their assets to 
secure a private deposit. The measure of their powers is 
the statutory grant; and powers not conferred by Con 
gress are denied. For the Act under which national banks 
are organized constitutes a complete system for their gov- 
ernment . . . Confessedly the power to pledge assets to 
secure a private deposit was not granted in specific terms 
The contention is that this power is incidental to the gen 
eral grant of powers “necessary to carry on the business 
of banking .. . by receiving deposits ;” and, hence, is implied. 

No basis for implication of such power was found 

In addition to the lack of power, the Court also 
called attention to the fact that to permit such pledges 
would be inconsistent with many provisions of the Na- 
tional Banking Act, and with the policy of equal treat- 
ment which it is designed to foster. In this connec- 
tion the opinion stated: 


To permit the pledge would be inconsistent with many 
provisions of the National Bank Act which are designed 
to ensure, in case of disaster, uniformity in the treatment 
of depositors and a ratable distribution of assets. . . This 
policy of equal treatment was held to preclude, in case of 
a national bank, even the preference under §3466 of the 
Revised Statutes which otherwise is accorded to the United 
States when its debtor becomes insolvent. . . The effect of 
a pledge is to withdraw for the benefit of one depositor part 
of the fund to which all look for protection. Thereby the 
legitimate expectations of a great body of the depositors 
are defeated and confidence in the fairness of the national 
banking laws and administration is impaired. It is no 
answer to say that the other depositors are benefited by the 
increased resources which the pledge brings to the bank, 
or at least are not harmed, since the new funds take the 
place of the securities pledged and are available to meet 
liabilities. The immediate safety of unsecured creditors 
depends on the bank remaining open and solvent; the pledge 
reduces the fund of quick assets available to meet unusual 
demands without any assurance that the deposit will be 
used to replenish this fund. 

The fact that this bank had frequently secured private 
deposits by surety bonds lends no support to the contention 
that the power to pledge assets is necessary to carrying on 
the business of deposit banking. Such a practice would 
likewise be a departure from the policy of equal treatment 
of depositors; but the loss to other depositors resulting 
from such action would be far less serious. A pledge with- 
draws capital assets, while the giving of a surety bond 
merely increases the bank’s expenses. There is, however, no 
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ynal banks there exists the practice 
yonds some private deposits. If there 
e, it must have been a secret one; 
as not been found in either official 
banking or other publications deal- 
rs. Whether a national bank could 
4 practice we have no occasion to 
the bank’s power to make the 
argued further that, since the 
bank and its depositors is that of 
, and since the bank may borrow 
assets therefor, it may also pledge 
rivate deposit. This argument was 
l, in failing to take into considera- 
| distinction between loans and de- 
argument, Mr. Justice BRANDEIS 


been many times ex- 
ts and loans is funda- 
The amount of the deposits is 

2 measure of the bank’s success; an 
f increased prosperity. The 

nk of himself as lending money to 
n deposit grew out of the older form 
fund was held separate and intact, 

f the deposit was safe-keeping. Safe- 

“ry important function of deposit bank- 
e point of view of most depositors the 
ng by a bank (as distinguished from a 
nly regarded as evidence of weakness. 
ade in the hope of averting insolvency. 
bank to another commonly involve a 


only upon such a condition is the 


ntention has 


between deposi 


1, the Court briefly discussed the ques- 
ppel and the necessity for restitution as a 
tion for the setting aside of the pledge on grounds 
nvalidity. The Railway’s contentions involving 

» theories were also rejected 
The is argued by Mr. M. E. Clinton for 
petitioner and by Messrs. Thornton Hardie and 

lenry S. Hackn for the respondent 


case W 


Banks and Banking—Power of National Banks to 
Pledge Assets to Secure Deposits of a City 
National banks have power to give security for de- 

posits made by a state or political subdivision thereof only 

of the same kind that state banking institutions may give 
for such purpose. It is found not to be established under 

Illinois law that state banks in Illinois have power to pledge 

their assets to secure the deposit of funds of political sub- 

divisions of the State. 

ity rion, Illinois, v. Sneeden, Adv. Op. 521; 

Sup. Ct. Rep., Vol. 54, p. 421. 

In this opinion a further question as to the power 
1 national bank to pledge its assets to secure deposits 
s considered. The deposit here involved money be- 

City of Marion, Illinois, deposited by 

Marion in the City National Bank 

treasurer was required by the state 

nds of the city in a bank selected by 
rtain officers of the city. The law further provided 
hat any such bank “shall also execute a good and 
ficient bond with sureties to be approved by the 
esident” of the city council, “and conditioned that 
ich bank will keep and account for and pay over said 
mey.”” The Fidelity and Casualty Company of New 
rk agreed to become surety on the treasurer’s bond 
he would procure a bank to give satisfactory col- 
lateral security for the repayment of the deposits of 
iblic moneys. The City National Bank of Herrin 
greed to do this, and deposited negotiable bonds of 


ir value of $23,000 to secure the city’s deposits. The 


‘ cA 
City of M 


nging to the 
he treasurer 
Herrin. The 


VV to deposit 


bank later failed and a receiver was appointed for it. 

The receiver sued in a federal court to have the 
pledge declared ultra vires and void; to have the bonds 
delivered to him and to enjoin the city, its treasurer 
and the bank holding the bonds from disposing of them. 
The District Court dismissed the bill, but its decree 
was reversed by the Circuit Court of Appeals, one 
judge dissenting. On certiorari the decree of reversal 
was affirmed by the Supreme Court in an opinion by 
Mr. Justice Brandeis. 

The opinion in The Texas & Pacific Railway Co. 
v. Pottorff, decided the same day, declaring that the 
Act of 1864 did not confer power to pledge assets to 
secure any public deposits except those made under 
Section 45 by the Secretary of the Treasury, was first 
cited in connection with the general question of power 
to pledge assets to secure public deposits. 

The effect of the 1930 amendment of Section 45 
of the National Bank Act of 1864 was then considered 
in relation to the Illinois law. The amendment added 
in 1930 added the following to Section 45: 

“Any association may, upon the deposit with it of pub- 
lic money of a State or any political subdivision thereof, 
give security for the safekeeping and prompt payment of 
the money so deposited, of the same kind as is authorized 
by the law of the State in which such association is located 
in the case of other banking institutions in the State.” 

Although it was recognized that the Illinois law 
authorizes state banks to pledge assets to secure de- 
posits of the State, a distinction was noted between 
such deposits and deposits of political subdivisions of 
the State. As to the Illinois law en the subject, Mr. 
Justice BRANDEIS said: 

Banks organized under the laws of Illinois do not ap- 
pear to possess the power of pledging assets to secure the 
deposit of public moneys of a political subdivision of the 
State. Illinois corporations have only such powers as are 
conferred by statute either expressly or by implication; 
and only those powers are conferred by implication which 
are reasonably necessary to carry out the powers expressly 
granted. . . No Illinois statute confers in express terms 
upon banks organized under its laws either the general 
power to pledge assets to secure a deposit; or the general 
power to pledge assets to secure public deposits. A statute 
confers in terms the power to pledge assets to secure de- 
posits of the State but there is none which so confers 
the power to pledge assets to secure public deposits of a 
political subdivision of the State. No reported decision 
rendered by any Illinois court since the enactment of the 
General Banking Law of 1887 holds that the alleged power 
exists as one incidental to the business of deposit banking. 
Nor is there any evidence that in Illinois such power is 
necessary in the conduct of the business of deposit banking. 

Ward v. Johnson, 95 Til. 215, decided in Illinois 
prior to the Illinois General Banking Law of 1887, 
cited as authority for the proposition that Illinois banks 
have power to pledge assets to secure deposits, was 
also discussed. But the facts involved in that case, 
and the fact that it has never since been referred to in 
the Illinois decisions, led to the conclusion that it is not 
established in Illinois that state banks there have power 
to make a valid pledge of assets in a case such as that 
under review. 

The case was argued by Messrs. Richard Mayer, 
William Catron Rigby and Henry F. Driemeyer for 
the petitioner and by Messrs. H. V. Ferrell and John 
A. Hay for respondent. 


Evidence—Presumptions—Woman’s Procreative 
Capacity 
In determining the taxable value of an estate under the 
Revenue Act of 1918, the amount of the residuary estate 
devised to charitable institutions should be deducted from 
the gross estate, where the residuary estate is devised to 
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such institutions upon the death of the testator’s daughter 
without lawful issue, if it appears that the daughter was 
incapable of bearing issue. 

The presumption that a woman is capable of bearing 
children as long as she lives is not conclusive, and must 
yield to proof that she is incapable of bearing children. 

United States v. Provident Trust Co., Adv. Op. 
510; Sup. Ct. Rep., Vol. 54, p. 389. 

This case involved a question as to the proper 
method of determining the taxable value of a decedent's 
estate under the provisions of the Revenue Act of 1918. 
The decedent by will devised the remainder of his 
estate, after certain bequests, to his daughter for her 
life, and upon her death to her lawful issue. The will 
further provided that upon the daughter’s death with- 
out issue, the residuary estate should be distributed 
among certain charitable institutions. All of the lat- 
ter were within the class to which bequests are deducti- 
ble from the gross estate, under the statute. 

The facts were that seven years before the will 
was probated the daughter had undergone an operation 
removing her uterus, Fallopian tubes and both ovaries. 
The Court of Claims specifically found that after the 
operation the daughter could not have become pregnant 
nor could she have given birth toa child. Accordingly, 
it held that the executor, respondent, was entitled to 
recover $17,202.66, on account of taxes paid by reason 
of failure to allow the deduction of the charitable be- 
quests from the gross estate. 

On certiorari the judgment of the Court of Claims 
was affirmed by the Supreme Court in an opinion by 
Mr. Justice SUTHERLAND. 

The Government contended that in view of the 
restriction in the will in respect of issue the value could 
not be determined in the manner adopted, since the 
law, without regard to the fact, conclusively presumes 
that a woman is capable of bearing children as long 
as she lives; and that the presumption controls in a 
case where the organs of reproduction have been re- 
moved no less than where the question turns on age 
alone, or on conflicting evidence of medical opinions. 

In rejecting this argument, Mr. Justice Suther- 
land called attention to the fact that the rule in respect 
of irrebuttable presumptions rests upon grounds of 
policy so compelling as to override the generally funda- 
mental requirement of our system of law that ques- 
tions of fact must be resolved according to the proof. 
Citing Best, Presumptions of Law and Fact, to the 
effect that such presumptions are to be restricted rather 
than extended, and pointing to the advance in medical 
science since the rule of presumption was formulated, 
Mr. Justice SUTHERLAND said: 

The foregoing observations are peculiarly apposite to 
the phase of the subject now under review; for, as suggested 
by counsel for respondent, the presumption here involved 
had its origin at a time when medical knowledge was mea- 
ger, and many centuries before the discovery of anaesthetics 
and, consequently, before surgical operations of the kind 
here involved become practicable. It was not until a com- 
paratively recent period, therefore, that the cffect of such 
an operation was disclosed to observation, and the incon- 
trovertible fact recognized that a woman subjected thereto 
was permanently incapable of bearing children. 

Though the presumption is generally regarded as 
conclusive where the element of age alone is involved, 
authority was cited to the effect that even in such a 
case the presumption has not been universally held to 
be conclusive. As to this the Court said: 

The presumption generally has beerf held to be con- 
clusive when the element of age alone is involved, albeit 
Lord Coke’s view that the law seeth no impossibility of 
issue, even though both husband and wife be an hundred 


years old (Coke on Littleton, 551; 2 Blackstone Com- 
mentaries 125), if now asserted for the first time, might 
well be put aside as a rhetorical extravagance. But the pre- 
sumption, even where age alone is involved, has not been 
universally upheld as conclusive or applied under all! cir- 
cumstances. It has been followed to a greater extent in this 
country than in England, though even here exceptional cases 
are to be found; and in England such cases are very numer- 
ous. It does not seem necessary to review the decisions 
in either jurisdiction. It is enough to say that the English 
courts have treated the rule as possessing a considerable 
degree of flexibility and have refused to give it a con- 
clusive effect in a large number of cases; while the Amer- 
ican courts, adhering to a more rigid view, have applied 
the rule more generally. 

In support of the ruling, it was further noted that 
to hold the presumption conclusive under the circum- 
stances would tend to defeat the policy of Congress, 
as embodied in the Act, to encourage charitable be- 
quests. 

The important point to be emphasized is that the 
question arises with respect to a surgical operation, the 
inevitably destructive effect of which upon the power of 
procreation is established by tangible and irrefutable proof. 
Moreover, the case does not involve the rule against per- 
petuities, the devolution of property, the rights or title of 
living persons in or to property, or any other situation 
such as constituted the background of practically all the 
decisions which have sustained the conclusiveness of the 
presumption. We have for consideration simply a statutory 
provision exempting from a prescribed tax the value of all 
bequests, etc., made to or for the use of charitable organi- 
zations and those which are akin, plainly evincing a legis 
lative policy to encourage such bequests. . . And, in that 
view, we well may assume that Congress could not have 
meant to leave its aim to be diverted by a purely arbitrary 
presumption, which, whether applicable or not to sustain 
another or different policy, would deny the truth and subvert 
the policy of this particular legisiation. . . 

The sole question to be considered is—What is the 
value of the interest to be saved from the tax? That is a 
practical question, not concluded by the presumption in- 
voked but to be determined by ascertaining in terms of 
money what the property constituting that interest would 
bring in the market, subject to such uncertainty as ordinarily 
attaches to such an inquiry. Thus stated, the birth of a 
child to the daughter of the deceased after his death was so 
plainly impossible that, as a practical matter, the hazard 
disappears from the problem. Certainly, in the light of our 
present accurate knowledge in respect of the subject, if the 
interest had been offered for sale in the open market dur- 
ing the daughter’s lifetime, a suggestion of the possibility 
of such an event would have been ignored by every intelli 
gent bidder as utterly destitute of reason. 


The case was argued by Solicitor General Biggs 
for the petitioner and by Mr. Joseph Carson for the 
respondent 


Negligence—Contributory Negligence in Railway 
Crossing Accidents—Care Required of 
Highway Traveler 

The driver of a vehicle is under no absolute duty, as 
a matter of law, to get out of his vehicle and reconnoitre at 


a railroad crossing before crossing the same. In an action 
for damages sustained in a crossing accident it is for the 
jury to determine, under the circumstances of the case, 
whether reasonable care requires the driver to take such 
a precaution, and it is reversible error to direct a verdict 
against the driver on the ground that failure to take such 
precaution was contributory negligence. 

Pokora v. Wabash Railway Company, 
700; Sup. Ct. Rep. Vol. 54, p. 580. 

In this opinion, by Mr. Justice CArpozo, the Court, 
on certiorari, reversed a judgment of a Circuit Court 
of Appeals, affirming a judgment on directed verdict 
for the defendant. The petitioner was injured whil 
crossing the respondent’s railroad tracks at Spring 
field, Illinois. Petitioner brought action to recover 
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ges from the re spondent. At the trial in the Dis- of controversy. “In such circumstances it seems to us that 
Court a verdict was directed for the respondent i 9 detew cones yey mins 5 Chater 9 ain Soe 
the ground that the petitioner had been guilty of  Sithough obviously he will not often be required to do more 
ributory negligence. In affirming the judgment the than to stop and look.” 

it Court of Appeals (one judge dissenting ) relied In dealing with the effect of the Goodman case, 
& O. R. Co. v. Goodman, 275 U. S. 66. Mr. Justice Carpozo pointed out that there was no 
The collisi n occurred at Edwards and Tenth occasion to determine whether there is a duty to stop 
eets, in Springfield. At that point the respondent  pefore crossing a railroad track, since Pokora had 
four tracks running along Tenth Street, north and stopped. The only question requiring decision was 


; to the east is a switch track, then a main track, whether there is a duty on the driver to get out of 
| two switch tracks to the west. Pokora had stopped his vehicle and reconnoitre. In this connection the 
the easterly side intending to get ice from an ic€ (Court stated its reluctance to lay down standards of 

lepot on the northeast corner. Since many trucks were conduct for extraordinary situations. As to this, and 
id of him he decided to cross and get ice at another as to the limitation on the Goodman case MR. Justic! 
ice depot on the southwest corner. As Pokora left the (Capnozo said: : 


rtheast corner, where his truck had been stopped, he ' : 
tad he north and listened for anoroechine traies Standards of prudent conduct are declared at times by 
Ned 00 the ROI Gas eee wk per 5. courts, but they are taken over from the facts of life. To 
did about 10 or 15 feet east of the switch. get out of a vehicle and reconnoitre is an uncommon pre- 
re was neither bell nor whistle. A string of box caution, as everyday experience inforins us. Besides being 
‘rs. 5 to 10 feet from the north line of Edwards uncommon, it is very likely to be ‘utile, and sometimes 
ee ee ae a +] WI Pok even dangerous. If the driver leave: his vehicle when he 
eet, cut off the view to the north. When fokora nears a cut or curve, he will learn nothing by getting out 
iched the main track a passenger train struck him. about the perils that lurk beyond. By the time he regains 
here was nothing in the record to show that the track his seat = sets _ -_ phew yor the ey ong Kommd 
a ee ce ee iene . “a cm be upon him, . . Often the added safeguard wi ubious 
s north was visible for any substantial distance, though the track happens to be straight, as it seems that 
that the train could have been seen before escape this one was, at all events as far as the station, about five 
been cut off blocks to the north. A train traveling at a speed of thirty 
Under these circumstances the Court was of the miles an hour will cover a quarter of a mile in the space 
Way get Saw thin font hasl An edhail 5 of thirty seconds. It may thus emerge out of obscurity as 
uon that it was tor the jury to decide whether rea the driver turns his back to regain the waiting car, and may 
ible care required some precaution in addition to descend upon him suddenly when his car is on the track 
yping, looking and listening In regard to this Instead of helping himself by getting out, he might do bet- 
; ter to press forward with all his faculties alert. So a train 
at a neighboring station, apparently at rest and harmless, 
mstances the question, we think, was for may be transformed in a few seconds into an instrument of 
easonable caution forbade his going for- destruction. At times the course of safety may be different. 
the sense of hearing, unaided by that One can figure to oneself a roadbed so level and unbroken 
it was his duty to look along the track that getting out will be a gain. Even then the balance of 


Just & CARDOZO said 


rom his seat, if looking would avail to warn him of the advantage depends on many circumstances and can be easily 
langer. This does not ‘mean, however, that if vision was disturbed. Where was Pokora to leave his truck after get- 
ut off by obstacles, there was negligence in going on, any ting out to reconnoitre? If he was to leave it on the 
re than there would have been in trusting to his ears if switch, there was the possibility that the box cars would 
sion had been cut off by the darkness of the night. . . be shunted down upon him before he could regain his seat. 
kora made his crossing in the day time, but like the The defendant did not show whether there was a locomo 


raveler by night he used the faculties available to one in tive at the forward end, or whether the cars were so few 
s position \ jury, but not the court, might say that a locomotive could be seen. If he was to leave his 
that with faculties thus limited he should have found some vehicle near the curb, there was even stronger reason to 
ther means of assuring himself of safety before venturing believe that the space to be covered in going back and forth 
cross. The crossing was a frequented highway in a would make his observations worthless. One must remem- 
pulous city. Behind him was a line of other cars, making ber that while the traveler turns his eyes in one direction, 
readv to follow him To some extent, at least, there was a train or a loose engine may be approaching from the other. 
assurance in the thought that the defendant would not run _ Iflustrations such as these bear witness to the need 
ts train at such a time and place without sounding oe or for caution in framing standards of behavior that amount 
vhistle. L. & N. R. Co. v. Summers, 125 Fed. 719, 721; to rules of law. The need is the more urgent when there 
llinois Revised Statutes. (1933 ed.) c. 114, paregvest 84. is no background of experience out of which the standards 
Indeed, the statutory signals did not exhaust the defend- have emerged. They are then, not the natural flowerings 
nt’s duty when to its knowledge there was special danger of behavior in its customary forms, but rules artificially 
he traveler through obstructions on the roadbed nar- developed, and imposed from without. Extraordinary situa- 
rowing the field of vision All this the plaintiff, like any tions may not wisely or fairly be subjected to tests or regu- 
ther reasonable traveler, might fairly take into account. lations that are fitting for the common-place or normal. In 
All this must be taken into account by us in comparing what default of the guide of customary conduct, what is suitable 
e did with the conduct reasonably to be expected of rea- for the traveler caught in a mesh where the ordinary safe- 
onable met guards fail him is for the judgment of a jury. . . The opin- 
: ion in Goodman's case has been a source of ‘confusion in 
(The statute cited requires bell and whistle to be the federal courts to the extent that it imposes a standard 
unded at highway crossings for application by the judge, and has had only wavering 


The ( cad then adverted to the opinion of Mr. support in the courts of the states. We limit it accordingly 


stick Hotes in the Goodman case. Affirming that The case was argued by Mr. William St. J. Wines 
for the petitioner and by Mr. Homer Hall for the 


he result reached in that case was correct, the Court, 
respondent. 


owever, discussed a part of the opinion in that case 
hich has been the subject of controversy. 
There is no doubt that the opinion in that case is cor- Conflict of Laws—Contractual Limitation on Lia- 
rect in its result. Goodman, the driver, traveling only five bility of Surety—Effect of Statute of 
1 six miles an hour, had, before reaching the track, a Another State—Due Process 
lear space of eighteen feet within which the train was 


plainly visible. With that opportunity, he fell short of the The liability of a surety, limited by contractual limita- 
legal standard of duty established for a traveler when he tion valid in the state where made, cannot be enlarged by 


failed to look and see This was decisive of the case. But statute in another state t e action is t ; ht against 
the court did not stop there. It added a remark, unneces- “ 
ry upon the facts before it, which has been a fertile source the surety on the contract, under the due process clause of 


al 
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the Fourteenth Amendment, even though the losses sought 
to be enforced against the surety occurred in the latter 
state, where its interest in the transaction has but slight 
connection with the substance of the contractual obligation. 

Hartford Accident & Indemnity Co. v. Delta & 
Pine Land Co., Adv. Op. 767; Supt. Ct. Rep. Vol. 54, 
p. 634, 

This case involved the validity of a Mississippi 
statute as construed and applied by the Supreme Court 
of that State in its relation to a fidelity bond entered 
into in Tennessee. Hartford Accident & Indemnity 
Company, a Connecticut corporation, made a fidelity 
bond with Delta & Pine Land Company, plaintiff, in 
Tennessee whereby the indemnity company agreed to 
pay the plaintiff pecuniary loss sustained by the plain- 
tiff through fraud or dishonesty or wilful misapplica- 
tion by any employee ‘in any position, anywhere,” for 
a certain period. The liability of the defendant com- 
pany was conditioned on three events: loss under the 
policy, notice to the appellant at its home office within 
three months after discovery of the loss, and presenta- 
tion of the claim within 15 months after termination of 
the suretyship. 

The plaintiff brought suit in Mississippi, where 
the defendant was licensed to do business, to recover 
from the defendant $2,703.79, the amount of loss it 
had sustained by reason of defalcations of its treas- 
urer. All the losses occurred in Mississippi. The de- 
fendant pleaded as a defense that the claim had not 
been filed until more than 15 months after the termina- 
tion of the contract of suretyship for the treasurer ; 
that the limitation of 15 months in the policy was viola- 
tive of no law of Tennessee, where the contract was 
made; and that full faith and credit must be given to 
the contract in Mississippi in accordance with the re- 
quirements of Article IV, Section 1, Article I, Section 
10, and Section 1 of the Fourteenth Amendment of 
the Constitution of the United States. 

The plaintiff demurred to the plea on the grounds: 
(1) that the contract is governed by the law of Mis- 
sissippi; (2) that the Mississippi statute of limitations 
governs the contract, and that the 15 months limitation 
in the contract is violative of the state statute of limi- 
tations and of public policy in Mississippi, and its courts 
are not required to give effect to the contract provision. 

The Mississippi courts held for the plaintiff. The 
Supreme Court of Mississippi, conceding that the limi- 
tation was valid in Tennessee, where both plaintiff and 
defendant had offices and where they had made the 
contract, and presumably intended that it should be 
performed, concluded, nevertheless, that a Mississippi 
statute made the instrument a Mississippi contract and 
annulled the contractual limitation. 

On appeal, this was reversed by the Supreme 
Court in an opinion by Mr. Justice Roserts, on the 
ground that the statute as construed and applied violates 
the due process clause of the Fourteenth Amendment. 
In this connection the Court pointed out that the Mis- 
sissippi statute, under Amendment XIV cannot oper- 
ate extraterritorially, and that that State, on grounds 
of public policy, cannot enlarge an obligation created 
elsewhere. In regard to this Mr. Justice Roperts said: 

The Mississippi statutes, so construed, deprive the ap- 
pellant of due process of law. A state may limit or prohibit 
the making of certain contracts within its own territory .. .; 
but it cannot extend the effect of its laws beyond its borders 
so as to destroy or impair the right of citizens of other 
states to make a contract not operative within its jurisdic- 


tion, and lawful where made. . . Nor may it in an action 
based upon such a contract enlarge the obligations of the 


parties to accord with every local statutory policy solely 
upon the ground that one of the parties is its own ci 
ae 

It is urged, however, that in this case the interest in- - 
sured was in Mississippi when the obligation to indemnit 
the appellee matured, and it was appellant’s duty to mak 
payment there; and these facts justify the state in enlarg 
ing the appellant's obligation beyond that stipulated in the 
bond, to accord with local public policy. The liability was 
for the payment of money only, and was conditioned upon 
three events,—loss under the policy, notice to the appellant 
at its home office, and presentation of claim within fifteen 
months of the termination of the suretyship. All of these 
conditions were of substantial importance, all were lawful 
in Tennessee, and all go to the obligation of the contract 
It is true the bond contemplated that the employee whose 
faithfulness was guaranteed might be in any state. He was 
in fact in Mississippi at the date of loss, as were both 
obligor and obligee. The contract being a Tennessee con- 
tract and lawful in that state, could Mississippi, without 
deprivation of due process, enlarge the appellant’s obliga- 
tions by reason of the state’s alleged interest in the trans- 
action? We think not. Conceding that ordinarily a state 
may prohibit performance within its borders even of a 
contract validly made elsewhere, if the performance would 
violate its laws, ... it may not, on grounds of policy, ignore 
a right which has lawfully vested elsewhere, if, as here, 
the interest of the forum has but slight connection with the 
substance of the contract obligations. Here performance at 
most involved only the casual payment of money in Mis- 
sissippi. In such a case the question ought to be regarded 
as a domestic one to be settled by the law of the state 
where the contract was made. A legislative policy which 
attempts to draw to the state of the forum control over 
the obligations of contracts elsewhere validly consummated 
and to convert them for all purposes into contracts of the 
forum, regardless of the relative importance of the inter- 
ests of the forum as contrasted with those created at the 
lace of the contract, conflicts with the guaranties of the 
*ourteenth Amendment. . . Cases may occur in which en- 
forcement of a contract as made outside a state may be so 
repugnant to its vital interests as to justify enforcement in 
a different manner. . . But clearly this is not such a case. 


The case was argued by Mr. William H. Hall for 
the appellants, and Mr. Garner W. Green for the ap- 
pellee. 


Taxation—Validity of State Tax Under Due 
Process Clause 

The Washington excise tax on the sale of butter sub- 
stitutes is not violative of the due process clause of the 
Fourteenth Amendment, even though it operates as a bur- 
den on one industry and affects beneficially another indus- 
try, since there is no proof that the tax is a mere disguise 
under which confiscation is effected or some other uncon- 
stitutional power exercised. 

Mangano Co. v. Hamilton, Adv. Op. 712; Sup. 
Co. Rep. Vol 54, p. 599. 

The appellant challenged the constitutional validity 
of a statute of Washington which levies an excise tax 
of fifteen cents per pound on all butter substitutes 
sold within the State. Every distributor of butter 
substitutes is required to file a certificate with the Di- 
rector of Agriculture containing the name under which 
the distributor is doing business, and other specified 
information. Sale of any butter substitute is forbidden 
until such certificate is furnished. The act provides 
that the tax shall not apply to substitutes sold for 
export to any other state, territory, or nation; and any 
payment which would constitute an unlawful burden 
on the sale or distribution of such substitutes in viola- 
tion of the federal Constitution or the laws of the 
United States is excluded from operation of the act. 

The appellant, a Washington corporation, has been 
for many years engaged in importing and selling 
“Nucoa,” a form of oleomargarine. Prior to the en- 
actment of the act it derived a large net profit from 
sales in the state. Since then, claiming the tax to be 
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ve, it has made no intrastate sales. “Nucoa” is 
ritious and pure article of food, with a well es- 
ed place in the dietary. 

Suit to enjoin enforcement of the statute was 
ht by the appellant in a federal court, and hear- 
1s had by three judges under §266 of the Judicial 

as amended. The court dismissed the bill. On 
he decree was affirmed by the Supreme Court 

nion by Mr. Justice SUTHERLAND. 

Of the several contentions raised by the appellant 
rounded on the due process clause of the Four- 

Amendment was chiefly considered. With re- 
) this the Court pointed out that a taxing statute 
not be stricken down by the courts, even though 
tax may burden one class of business enterprise in 
1 way as to benefit another class, provided the tax 
a public purpose and is not a mere disguise for 
ercise of a forbidden power. The relation be- 
the taxing power of the States and the due 
clause was thus explained: 


1 tl 


Except in rare and special instances, the due process 
aw clause contained in the Fifth Amendment is not a 
tation upon the taxing power conferred upon Congress 
the Constitution And no reason exists for applying 
fferent rule against a state in the case of the Four- 
nth Amendment That clause is applicable to a taxing 
tute such as the one here assailed only if the act be so 
rary as to compel the conclusion that it does not 
lve an exertion of the taxing power, but constitutes, 
ubstance and effect, the direct exertion of a different 
1 forbidden power, as, for example, the confiscation of 
perty. . . Collateral purposes or motives of a legislature 
levying a tax of a kind within the reach of its lawful 
er are matters beyond the scope of judicial inquiry. . . 
Nor may a tax within the lawful power of a state be judi- 
lly stricken down under the due process clause simply 


cause its enforcement may or will result in restricting 
r even destroying particular occupations or businesses .. . 
less, indeed, as already indicated, its necessary interpreta- 

and effect be such as plainly to demonstrate that the 

1 of taxation was adopted as a mere disguise, under 


h there was exercised, in reality, another and different 
ower denied by the federal Constitution to the state. The 
sent case does not furnish such a demonstration. 
The point may be conceded that the tax is so excessive 
it it may or will result in destroying the intrastate busi- 
of appellant; but that is precisely the point which was 
ade in the attack upon the validity of the ten per cent. 
imposed upon the notes of state banks involved in 
tzie Bank v. Fenno, 8 Wall 533, 548. This court there 
osed of it by saying that the courts are without author- 
to prescribe limitations upon the exercise of the acknowl- 
lged powers of the legislative departments. “The power 
tax may be exercised oppressively upon persons, but the 
sponsibility of the legislature is not to the courts, but to 
people by whom its members are elected.” 


In the 4a? of these principles, no ground was 
losed for holding the tax invalid. 


The statute here under review is in form plainly a 
xing act, with nothing in its terms to suggest that it was 
tended to be anything else. It must be construed, and the 
tent and meaning of the legislature ascertained, from the 
nguage of the act, and the words used therein are to be 
ven their ordinary meaning unless the context shows that 
. If the tax imposed had been 
fifteen cents per pound, no one, prob- 
bly, would have thought of challenging its constitutionality 

of suggesting that under the guise of imposing a tax 

other and different power had in fact been exercised. If 


a contrary conclusion were reached in the present case, at 


= rest upon nothing more than the single premise that 
» amount of the tax is so excessive that it will bring about 


the destruction of appellant’s business, a premise which, 


tanding alone, this court heretofore has uniformly rejected 


; furnishing no juridical ground for striking down a tax- 
ng act. As we have already seen, it was definitely rejected 

the Veazie Bank case, where it was urged that the tax 
was “so excessive as to indicate a purpose on the part of 


‘ongress to destroy the franchise of the bank”; in the 


McCray case, where it was said that the discretion of Con- 
gress could not be controlled or limited by the courts be- 








cause the latter might deem the incidence of the tax op- 
pressive or even destructive; in the Alaska Fish case, from 
which we have just quoted; and in the Child Labor Tax 
Case, where it was held that the intent of Congress must 
be derived from the language of the act, and that a pro- 
hibition instead of a tax was intended might not be inferred 
solely from its heavy burden. 

‘rom the beginning of our government, the courts have 
sustained taxes although imposed with the collateral intent 
of effecting ulterior ends which, considered apart, were be- 
yond the constitutional power of the law makers to realize 
by legislation directly addressed to their accomplishment. 
Those decisions, as the foregoing discussion discloses, rule 
the present case. 

The case was argued by Mr. Otto B. Rupp for the 
appellant, and by Messrs. E. P. Donnelly and Philip 


D. MacBride for the appellees. 


Insurance—Double Indemnity—Status of Insured 
as Passenger on Common Carrier 

A traveler who has purchased a ticket entitling him to 
ride on a train of a common carrier and is killed while 
boarding the train as it is in motion leaving the station is 
a passenger within the meaning of a double indemnity 
clause in an insurance contract stipulating payment of 
double the amount of the policy, if loss of life results from 
an injury “sustained by the insured (1) while a passenger 
in or on a public conveyance (including the platform, steps, 
or running board thereof) provided by a common carrier for 
passenger service.” 

Aschenbrenner v. U. S. Fidelity & Guaranty Co., 
Adv. Op. 683; Sup. Ct. Rep. Vol. 54, p. 590. 

In this opinion, by Mr. Justice Stone, the Court 
construed a provision of an accident insurance policy 
providing for double indemnity to the insured in case 
injury is sustained while a passenger on a common car- 
rier. The policy provided for payment of double the 
amount of the policy “if such injury is sustained by 
the insured (1) while a passenger in or on a public 
conveyance (including the platform, steps or running 
board thereof) provided by a common carrier for pas- 
senger service.” 

The insured had purchased a ticket entitling him to 
be carried on a train. He arrived at the station as the 
train was moving out of the station at the rate of 7 to 
10 miles per hour, but while it was still opposite the 
platform and while the vestibule doors were still open. 
He jumped on the lower step of the car and, holding 
the hand rail, continued there while the train moved 
about 20 feet, with a small part of his body or clothing 
projecting beyond, until it brushed against a bystander. 
In this manner the insured lost his hold and sustained 
injuries resulting in death. 

Under instructions of the District Court for 
Northern California, that if the insured held a ticket 
entitling him to ride as a passenger, and, in attempting 
to board the train while in motion, stood with both 
feet on the step, he was a passenger and entitled to 
recover double indemnity, the jury found for the plain- 
tiff. The Circuit Court of Appeals reversed the judg- 
ment, holding that insured was not a passenger. 

On certiorari this was reversed by the Supreme 
Court. In his opinion Mr. Justice Stone recognized 
that courts have sometimes said, in personal injury 
cases, that the implied invitation to board a train is 
withdrawn from one attempting to board a moving 
train and that the carrier’s duty to exercise a high 
degree of care does not attach in such circumstances 
because one seeking to board a train does not become 
a passenger until he reaches a place of safety. After 
discussing this and other distinctions sometimes made 
in personal injury cases against carriers, the Court 
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concluded that such rules did not govern here, and that, 


to give effect to the rule that an insurance provision 
susceptible of two constructions should be construed 
favorably to the insured, the insurer must be held to 
double indemnity. In this Mr. JUSTICE 
STONE said: 

The phraseology of contracts of insurance is that 
chosen by the insurer and the contract in fixed form is ten- 
dered to the prospective policy holder who is often without 
technical training, and who rarely accepts it with a lawyer 
at his elbow. So if its language is reasonably open to two 
constructions, that more favorable to the insured will be 
adopted . . . and unless it is obvious that the words are 
intended to be used in their technical connotation they will 
be given the meaning that common speech imports. 

We think the word “passenger” can not be restricted 
to the technical meaning which may be assigned to it by 
the law of common carriers, for it also has a common or 
popular meaning which would at least include the insured 
who, with a ticket in his possession, was riding on the 
steps of the train. In its usual popular significance the 
term, when applied to one riding a train, indicates a trav- 
eler, intending to be transported for hire or upon contract 
with the carrier, and distinguishes him from those employed 
to render service in connection with the journey. . None 
of the standard dictionaries defines the term in a fashion 
suggesting that its meaning is to be limited in terms of the 
legal liability of the carrier. While for the purposes of 
judicial decision dictionary definitions often are not con 
trolling, they are at least persuasive that meanings which 
they do not embrace are not common. 

That the stipulation to be construed is one for double 
indemnity calls for no different conclusion. It has been 
argued that such a provision contemplates a risk which is 
comparatively slight, and that therefore it should be strictly 
construed. It may be that the insurer assumes little addi- 
tional risk; but the terms of the clause disclose an induce- 
ment to insure set forth in attractive detail. The policy 
contains no exceptions exempting the insurer from liability 
if the injury is caused by negligence of the insured, or re- 
stricting the liability to accidents occurring only after a 
point of safety has been reached, and the steps of a car 
are specifically included in the place where injury insured 
against may occur. Nothing in the policy gives any hint 
that words in this clause are used more narrowly than those 
in any other. The insurer has chosen the terms, and it must 
be held to their full measure in this clause, as in any other, 
whether its promise be for more or less. 


The case was argued by Mr. Randell Larson for 
the petitioner and by Mr. George A. Work for the re- 
spondent. 


connection 


Taxation—State Excise Tax on Use of Gasoline 
Validity 
The Iowa tax on the use of gasoline as motor fuel 
within the state is valid as an excise tax, and is not a tax 
on the importation of gasoline into the state imposing an 


interstate commerce. 

Monamotor Oil Co v. Johnson et al., Adv. Op. 
706; Sup. Ct. Rep. Vol. 54, p. 575 

In this case the appellant sought an injunction to 
restrain enforcement of a tax levied by lowa on motor 
vehicle fuel. On final hearing the bill was dismissed. 
In order to raise revenue for highway improvements 
the State imposed a license fee of two cents per gallon 
on all motor fuel “used or otherwise disposed of in this 
State for any purpose whatsoever” ; and directed that 
“any person using motor vehicle fuel within the state 
shall be liable for the fee herein provided for unless the 
same shall have been previously paid.” A later statute 
imposed an additional license fee of one cent per gallon. 
The tax is collected through distributors of gasoline, 
who are required to keep posted in a public place a 
placard showing the total sale price per gallon, includ- 
ing the fee, and to have printed on the placard the 
words “state license fee included.” Every distributor 
is required to report monthly to the state treasurer 


undue burden on 


the total gallons imported in the preceding month, and 
to remit the fee relating to the same. 

A provision is included enabling one purchasing 
fuel for a purpose other than fuel for a motor vehicle 
to obtain a refund of the amount of the tax paid with 
respect to it. 

For some time the appellant complied with the act 
and paid the tax. About May, 1932, 
arose between the taxing authorities, due to the falsif- 
cation of certain invoices and waybills to show forty 
tank cars of gasoline as “gas-oil.’’ On these no tax 
was paid. The State brought criminal proceedings 
against certain officers of the corporation and a civil 
proceeding to recover the unpaid tax, and also revoked 
the appellant’s license. While the civil suit was pend- 
ing, the appellant brought the injunction suit under 
review, contending that since gasoline moving from its 
refinery at Carter Lake, Iowa, to other Iowa points 
had to pass through Nebraska, it was free from tax, 
since the tax, if imposed, would be a burden on inter- 
state commerce. 

This contention the Court rejected. As to it Mr 
Justice Roserts emphasized the point that the tax is 
imposed upon the use of gasoline as a fuel for vehicles 
using state highways, and that the distributor is merely 
the State’s agent for collecting the same. In elabora 
tion of this view the opinion states: 


There is no substance in the claim that the statutes 
impose a burden upon interstate commerce, contrary to the 
prohibition of Article I, Section 8, cl. 3 of the Federal Con 
stitution. The appellant insists that the tax is a direct tax 
on motor vehicle fuel imported. The court below concluded 
that the law laid an excise upon the use of fuel for the 
propulsion of vehicles on the highways of the state. The 
state officials have administered the tax on this theory. We 
think this the correct view. The levy is not on property 
but upon a specified use of property. . . It is not laid upon 
the importer for the privilege of importing but falls 
on the local use after interstate commerce has ended. 
The statute in terms imposes the tax on motor vehicle fuel 
used or otherwise disposed of in the state. Instead of col- 
lecting the tax from the user through its own officers, the 
state makes the distributor its agent for that purpose. This 
is a common and entirely lawful arrangement The dis 
tributor who reports the gasoline and pays the tax is re 
quired to pass the burden on to the consumer, who is 
advised that in addition to the price of the gasoline he is 
paying a license fee to the state. To prevent evasion the 
distributor must pay and pass on the tax on all gasoline 
imported or distributed, irrespective of its ultimate use; 
but as some purchasers employ the gasoline for a purpose 
other than the propulsion of a motor vehicle, and as the 
burden of the tax has been passed on to them as well as 
those who desire a motor fuel, provision is made for a 
refund to the former. Since the law declares that the levy 
is only upon use of motor vehicle fuel in the state, and the 
intent is not to affect interstate commerce, the state treas 
urer properly permits distributors to deduct as a credit from 
the gasoline returned as imported into the state in any 
calendar month that which has been exported from the 
state by the distributor. Thus gasoline passing through the 
state to reach fts ultimate destination is exempt. It is of 
course true that as the report is required on the twentieth 
of the calendar month for transactions of the preceding 
month, there may at times be gasoline received in the month 
covered by the report which has not been exported by the 
twentieth of the succeeding month; but the distributor is 
entitled to a credit for such exportation in his report made 
in the next month, and the mere fact that he cannot claim 
an anticipatory credit for gasoline not yet exported, but 
intended so to be, seems to us to be too slight a burden to 
be of any moment, or to raise a substantial constitutional 
question. 


The Court rejected also the appellant’s conten 
tions that the tax denies to it the equal protection of the 
laws, in violation of the Fourteenth Amendment 
Among several contentions made on this ground was 

(Continued on page 318) 
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stitutional Proposals in California— Crime Committee of Lawyers 
and Laymen Begins Work in Minnesota 





inced purpose of the American Bar 
employing the questionnaire 
secure information from the pro- 
subjects of criminal law, judicial 
practice and legal educa- 
was to stimulate activity on the part of the 
- associations in these directions and induce con- 
ictive action by them. A fair cross section of 
| lawyers as to where the emphasis 
uuld be placed in improving criminal law en- 
rcement is already available, and a drive is now 
der way to bring in the answers from those active 
which have not already reported. 
and unauthorized practice ques- 
returned by April Ist, but 
committees are still working on these inter- 
1 have not yet responded. It is re- 
officers of all associations which 
send in completed answers 
and find out if their committees 
these subjects have sent in the questionnaires 
the American Bar Association, and, if not, take 
s to produce this result. 
coordination movement has been greatly 
d by the activities of some of the more 
associations. At the time the 
Bar Association met in New York 
a meeting of the officers of a large 
associations was called by 
a Vice-president of the national 
Secretary of the Association of the 
New York City, for the express purpose of 
scussing ways and means of promoting the Na- 
mal Bar Program. At the midwinter meetings 
the Ohio, Indiana and Wisconsin bar associa- 
ms, special attended by especially in- 
ted representatives of local associations, were de- 
ted to an exposition of the coordination plan and 
the particular subjects designated 
he third annual meeting of the Utah 
of the more recent of the incorpo- 
President’s address was directed 
ainly to the progress which had been made in the 
ur-point program of the American Bar Associa- 
rts from committees on these four 
made. The March meeting of the 
Bar Association emphasized coordination, 
ress which was being made over the 
orted there by President Earle W. 


ciation in 
hnique 
, 
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opinion 
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licial select 

nnaires were to be 
any 
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mediate ste] 


The 
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discussit 
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vans. 
Early in March President Carl V. Essery of 
e Michig State Bar Association called together 


at Detroit representatives of the locals in that juris- 
diction for a “Bar Coordination Meeting” which 
was devoted in large part to the general stibject of 
coordination and to the particular topics of the 
National Bar Program. That meeting may well 
serve to suggest to other state associations possi- 
bilities of securing cooperation and arousing in- 
terest on the part of local associations. The splen- 
did representation present included 29 out of 32 
active associations in the state. The first session, 
held in the morning, was given over to a discussion 
of local bar association problems and the relation 
of local bar associations to the state and national 
associations. The following specific questions were 
discussed : 

1. In what ways can the State Bar Association aid the 
Local Bar Associations? 

__ a. Committee work, e. g., work of local committees on 
illegal practice, work of local committees on public relations, 
etc. 

b. Providing a clearing house for suggestions as to re 
forms in the field of administration of justice 

(1) Proposed legislation 
(2) Proposed changes in court rules. 

c. Programs for local meetings. 

d. The Speakers’ Bureau. 

2. Suggestions from representatives of Local Bar Asso 
ciations as to the service which the State Bar Association 
should render in connection with organizing district meetings. 

3. Suggestions for the program of the next annual meet- 
ing of the State Bar Association. 

In the afternoon the conference split up into 
four sections, each of which took up a subject on 
the National Bar Program. The outline for these 
discussions was as follows 


Section Meeting on Criminal Law and Its Enforcement 

1. The desirability and practicability of removing prose- 
cuting attorneys from the influence of politics, to some degree, 
at least, as by increasing their terms, by provision for ther 
appointment instead of election, by restrictions upon their 
rights to run for political office after expiration of their terms, 
hy appointment for judicial districts instead of for counties, etc 

2. The manner of selection of juries. 

3. The advisability and possible methods of transferring 
police functions from the rapidly shifting personnel of sheriff's 
departments to a more permanently established police. 

4. A consideration of the proper answers to the American 
Bar Association’s questionnaire on enforcement of the criminal 
law. 

Section Meeting on Unauthorized Practice of Law 

Participation in Illegal Practice by Members of the 


Practice before Administrative Boards and Commis- 


Selection of Cases and Remedies. 

Practical Phases of the Trust Company Problem. 

A discussion of the questionnaire submitted in connex 
tion | with the National Bar Program. 
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Section Meeting on Judicial Selection and Tenure of 
Judges 

1. Methods of selection of judges for our courts of record. 
General discussion. 

(a) Elective method—present system. 

(b) Elective method—non-partisan ballot system. 

(c) Appointive method: 

(1) By executive. 

(2) By incorporated bar. 
(3) Combination of (1) and (2). 
(4) Other methods. 

2. Reports from the several local bar associations and 
judicial circuits of the state as to present sentiment in the 
respective sections. The results accomplished and progress 
made. What further work is required and what assistance, if 
any, is desired from the State Bar Association? Summary of 
reports of local bar associations. 

3. Method of accomplishing the necessary constitutional 
amendments and legislation to put into effect the proposed 
change in the system of judicial selection. 

4. The nature and extent of bar association activities in 
connection with the selection of judges under our present system. 

5. A discussion of the questionnaire submitted in connec- 
tion with the National Bar Program. 


Section Meeting on Legal Education and Admission to 
the Bar 

1. Character: 

(a) Examination by local committees of the Bar. 

(b) <A questionnaire, to be answered by applicant, giv- 
ing main facts relating to parents and perhaps grandparents, 
education of applicant, special interests of applicant, reading 
or other recreation. 

(c) Reason of applicant for wishing to practice law. 

(d) Conduct, in high school and college, of applicant, to 
be ascertained by direct correspondence with the institutions. 

2. Proposai for apprenticeship of from one to five years. 

3. Requirement of renewal of license to practice, at inter- 
vals of from one to five years. 

4. Intellectual qualifications. 

(a Type of question and answer expected. 

(b Proposal to reduce number of subjects and questions, 
with a view to requiring more exhaustive, careful and full 
treatment of answers. 

(c) Auxiliary examination of the “yes” and “no” type. 

(d) Possibly oral examination, to be carefully conducted 
along formal determined lines. 

(e) Scholastic record in high school and college. 

5. Elimination of repeaters at Michigan examinations. 


Probably more general interest throughout the 
country has been exhibited in the subject of improv- 
ing the enforcement of the criminal law than in 
any of the other problems on which the American 
Bar Association is seeking to focus the attention 
of the profession. It is generally recognized that 
it is impossible to formulate a pat solution which 
will solve the problem of crime. Nevertheless, 
many very constructive suggestions are being 
made. Four proposed amendments to the Consti- 
tution of the State of California, prepared by a com- 
mittee of the State Bar, are of considerable im- 
portance and worthy of consideration by all com- 
mittees dealing with this subject. The first recom- 
mendation, especially, providing for the creation of 
a State Department of Justice, seems to have great 
possibilities. 

Wide differences of opinion on the part of the 
bar are evidenced by the criminal law question- 
naires. In response to the interrogatory as to how 
the bar can be awakened to its responsibilities in 
the enforcement of criminal law for example, one 
committee replies that a direct descent of the Holy 
Ghost will be necessary. Another states that the 
most appropriate means is by stopping assaults on the 
bar as a body and punishing severely those members 
who fail in their duties, while a third and possibly 
more practical recommendation suggests the organiza- 
tion of a local crime council, consisting of a district 


judge, a city judge, a county prosecutor, a city pr 
cutor, chief of police, sheriff, several members of + 
bar association and several representatives of civ’ 
clubs, to study local crime conditions and to stimulat 
the activities of law enforcing agencies. 

In Minnesota the crime committee of lawyers 
and laymen appointed by the President of the Min- 
nesota State Bar Association, F. W. Murphy, and 
headed by Chief Justice John P. Devaney of the 
Supreme Court, has begun its activities and 
vigorously attacking the crime problem. In ap- 
pointing the committee, Mr. Murphy recognized 
the responsibility resting on the lawyers and also 
included in the committee prominent laymen of the 
state, because of the general insistence on the part 
of groups outside the legal profession that the 
courts have not met the demands upon them, and 
the legal profession has not measured up to its 
responsibilities. Mr. Murphy states that the an- 
swer to the problem must and will be found, and 
points out the necessity for an “intelligent and 
aroused public opinion, so powerful, and so insis- 
tent, that the criminal will find no place in which 
he can work his way by the use of ill-gotten gains 
in corrupting those who are so in need that they 
will forget their obligations as honest men and 
women.” 

One of the most active bar committees in the 
criminal law field has been that of the Association 
of the Bar of the City of New York, headed 
Mr. George Z. Medalie. His permission has been 
received to reprint the answers of the committee 
and they are set forth in the belief that they will be 
of general interest to the bar and of assistance to 
other groups who are still working on the prob- 
lem. 





Criminal Law Enforcement in 


New York City 


The following answers have been received 
from the Committee of the Association of the Bar 
of the City of New York and are published with 
its consent: 


1, RELATION BETWEEN POLITICS 
AND CRIME 


a. In your community, to what extent, and 
in what types of violations of the law, if any, do 
criminal offenders have sufficient influence to pre- 
vent their arrest and punishment? 

In any type of crime but more especially 
violations of the grade of misdemeanor or offenses 
less than misdemeanor triable in the inferior crim- 
inal courts. It is impossible to say to what extent 
political influence is used. Undoubtedly many cases 
have been influenced by improper considerations. 

b. Is this influence generally exercised through 
the police, prosecutor’s office or court? 

The influence is exerted in connection with the 
police, the prosecutor’s office and the court. In re- 
lation to the police such influence is not exercised 
so much to prevent arrest, except possibly in 
gambling cases, as it is to influence the police of 
ficer to “throw” the case. The method in the prose- 
cutor’s office is generally accomplished by failure to 
prosecute until the case becomes too stale to try. 
There are not many complaints of influence in the 
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c. Are district leaders or other politicians 
financially interested in any criminal enterprises? 
impression that they are, but 
without a thorough 


aanacet 
the ge eral 


not susct | tible of proof 


tigation. 

d. To what extent have criminal elements 
been identified with election frauds, i. e., have 
gangsters or other notorious criminals been used in 
connection with election frauds? 
ingster element is present and 


Generally the 
with elections 


ticipates acti ely in connection 

ertain sections of the city. 

e. Have any of the situations referred to in a, 
b, c, or d above been the subject of special study 
in your community? 
portant: study which has recently 
investigation of Judge Samuel 
to the Magistrates Courts of the 

The federal district attorney 
years, conducted a 


The most in 
made is the 
bury in 1931 as 
of New York. 
during the last two 
nber of important grand jury investigations in 
nection witl raaliabeatie and election fraud 
;, resulting several trials and convictions. 
f. What if any remedies have been proposed 
to meet any of the above situations? 
and consolidation of the crim- 


also, 


Reorganization 
il courts. 

Various proposals of changing 

appointment of judges. 

Improvement in the personnel in the Police 

Department and District Attorney’s office. 

(For a comprehensive review of many of the 
in the inistration of the criminal law in 
York City, and a program for their reform, 

the report of Hon. Samuel Seabury to the 

idges of the Appellate Division, First Depart- 
nt, dated March 28, 1932, a copy of which we 
ith this questionnaire). 


submitti1 
2. PROSECUTOR 


a. Is the prosecutor’s office in your community 
functioning satisfactorily in conducting investiga- 
tions of either the commission of specific crimes or 
of the conduct of public officers? 
The prosecutor’s office has not been function- 
x satisfactorily for over ten years. The new Dis- 
t Attorne ok office the Ist of January, 1934. 

hile he is of the same dominant political party, 

promises | assurances which he has publicly 
ven, if carried out, should result in improving the 

duct of this office. 

b. Is the prosecutor’s office in your commun- 
ty efficient in _ conduct of criminal trials? 

No—with a few exceptions. 

c. If not, Series reasons would you give for 
inefficiency as to either of above duties? 

Professi ary egion- of the Assistant Dis- 
ct Attor1 and character of their 
pointment 

d. Is the staff adequate? 

In numbers, yes; in quality, no. 

e. Does the sdenianl consist of trained, ex- 
perienced, or otherwise competent assistants? 

No—with some exce 


the method of 


> pol litical 


ptions. 


f. Does the office co-operate adequately with 
the police and other enforcing agencies? 

It has not been cooperating adequately. The 
new District Attorney has promised to endeavor to 
adopt a system of cooperation between his office 
and the police which has been suggested to him by 
this Committee. 

g- Is the policy of bargaining with offender for 
plea of guilty of lesser offense abused? 

In general the taking of pleas for lesser of- 
fenses has not been abused. Of course, there have 
been cases where the taking of a lesser plea has 
been dictated by improper considerations. 

h. Are forfeited bail bonds actually collected? 

Not in most cases. In general, forfeitures are 
remitted if the defendant is subsequently appre- 
hended or appears. In some cases forfeitures can- 
not be collected because of the inability of the 
surety to respond also. 

i. Are the assistant district attorneys or other 
subordinate officers in the prosecutor’s office pri- 
marily political appointees? 

Yes. 

j. Do you attribute any of the defects or in- 
efficiency to the fact, if such is the fact, that the 
appointments are based essentially on political con- 
siderations rather than upon legal or other profes- 
sional ability? 

Yes. 

k. Enumerate any other major defects in 
prosecutor’s office. 

We think that the two most serious defects in 
the district attorney’s office have been (1) the lack 
of an able, courageous, politically independent and 
energetic district attorney and staff, and (2) the 
failure of the district attorney adequately to co- 
operate with the police and other investigating 
agencies in the investigation and detection of crime, 
and in failing to initiate investigations through his 
office. The policy of the district attorney's office 
has been to confine itself to the prosecution of cases 
“made” by the police. 

(See statement of preliminary recommenda- 
tions made by this Committee on December 27th, 
1933, to the new District Attorney and Police Com- 
missioner of New York City, a copy of which is 
submitted herewith). 

3. POLICE 

a. In the performance of their functions of 
crime prevention, detection and arrest of criminals 
would you grade the police and other enforcing 
agencies in your community as excellent, good, fair 
or poor? 

In general, the performance of the Police De- 
partment has been good, according to old-fashioned 
standards, which are inadequate to deal with mod- 
ern organized crime. 

b. Are they subject to political control? 

In many cases, yes. 

c. To what extent, if any, are they subject to 
corruption, financially or otherwise? 

We should say that the police, as a department, 
are not as generally subject to financial corruption 
as they are to political influence and interference. 

d. Is the method of selection used calculated 
to secure desirable personnel? 

The police are under the Civil Service. If prop- 
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erly administered, the method of selection should 
secure desirable personnel. 


e. Have they security of tenure? 
Yes. 


f. Do they receive adequate compensation? 
Yes. 


g. What provision exists for police instruc- 
tion? 

In general we should say that the rank and file 
of the department are given adequate police instruc- 
tion. There is, however, a serious lack of instruc- 
tion in connection with the investigation of the 
more complicated, subtler, and widely ramified 
types of law violation, such as racketeering. The 
successful prosecution of such far-flung criminal 
enterprises requires the use of methods of investi- 
gation and resourcefulness of a much higher order 
than those which the ordinary police trained de- 
tective is capable of employing. 


h, If inefficiency in police or other enforcing 
agencies exists, what reasons would you give for 
it other than those included in the above subdivi- 
sions of this topic? 

The efficiency of the Department can be 
greatly improved (a) by having at its head a 
courageous, energetic and imaginative police com- 
missioner, free from political control; (b) by es- 
tablishing a bureau of intelligent and well-trained 
investigators, comparable to the Bureau of Investi- 
gation of the Federal Department of Justice, to 
handle racketeering cases and other complicated 
types of law violation; and (c) closer cooperation 
with the district attorney’s office in the investiga- 
tion of crime. (A new Police Commissioner has 
been appointed. ) 


i. Do they use modern methods of scientific 
crime detection, including fingerprint and photo- 
graphic records? 

Yes. Fingerprint and photographic records are 
used to the fullest extent and there is a clearance 
and exchange with the State Department of Cor- 
rection at Albany, New York, for transmission to 
the Division of Investigation of the Department of 
Justice. The other and newer devices have not 
vet been developed to the extent that they are used 
in the Division of Investigation. 

j. Is the system of fingerprints and photo- 
graphs of defendants centralized in any state office 
of records and indentifications? 

Yes. State Department of Correction, Albany, 
N. Y. 


k. Are fingerprint and photographic records 
and other criminal information regularly forwarded 
to the Bureau of Criminal Records and Identifica- 
tion of the United States Bureau of Investigation at 
Washington, D. C.? 

Yes. 

4. LAWYER CRIMINAL 


a. Are there lawyers in your community who 
give unethical assistance to criminals either before 
or after the commission of crime? 

Yes. 

b. What steps if any are being taken to check 
this type of activity? 

The most important effort made in this regard 
was Judge Seabury’s investigation into the Magis- 
trates Courts in 1930. In our opinion much more 


ee 


could be done by the courts and by local bar as- 
sociations than is being done to check this type of 
activity. 

c. To what extent have the members of the 
bar who specialize in criminal cases organized bar 
associations of such specialized practitioners? 

There is a local Bar Association composed of 
such lawyers, but it has little, if any, influence 

d. Is the practice of criminal law in your com- 
munity confined to a comparatively small group of 
lawyers specializing in such cases? 

While there is a considerable number of repu- 
table general practitioners having occasional crim- 
inal cases, the bulk of the ordinary criminal busi- 
ness is handled by a comparatively small group of 
lawyers who do little other practice. 


5. RACKETEERING 


a. To what extent if any is the legitimate busi- 
ness of your community under the influence of 
racketeering ? 

In some fields to a considerable extent. No 
comprehensive or radical survey on the subject has 
yet been made. Trucking, food restaurant busi- 
ness, fur business and laundry business have been 
the subject of racketeering activity. The Attorney 
General of the State has undertaken an investiga- 
tion into powers recently conferred upon him by 
statute and he has invited the cooperation of the 
local district and United States Attorneys. 

b. Does any racketeering exist in your com- 
munity in connection with employer-labor relations, 
i. e., in labor unions, protective associations, etc.? 

Yes. 

c. Has the prosecutor’s office in your com- 
munity successfully dealt with racketeering either 
by means of appropriate investigation or prosecu- 
tive action? 

No. 

d. Has the United States Attorney for your 
district been more effective in combating racketeer- 
ing than the local prosecutor? 

Yes. 

6. KIDNAPING 


a. How many instances of kidnaping have oc- 
curred in your community since January 1, 1933? 

None reported in New York County for 1933. 

b. In how many cases have the principals in 
the kidnaping been apprehended? 


c. In how many convicted? 

Three convictions for kidnaping and one for 
extortion on cases arising prior to 1933. 

d. How many instances of attempted kidnap- 
ing or threats to kidnap persons unless payment 
was made (extortion) have occurred in your com- 
munity since January 1, 1933? 

The best information available on this subject 
has been obtained from the local office of the Divi- 
sion of Investigation of the Department of Justice, 
which, however, covers all of New York State, 
Connecticut and New Jersey and has not been 
segregated as to New York County. 

During 1933 and to date that office had com- 
plaints of extortion in which the mails were used 
in 48 cases and only telephones in 12 cases. 
Twenty-six of these cases included threats of kid 
naping ; 45 of them, threats of bodily injury. Some 
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No 


the 


cases are characterized as mythical. 
e\ passed In any of the which 
of the Di on of Investigation worked. 
e. In how many of such cases has the local 
prosecutor taken effective action? 
ibove 
7. CRIMINAL PROCEDURE 
a. What parts of the Model Code of Criminal 
Procedure of the American Law Institute have been 
adopted in your state since 1930? 
subject matter and amend- 
of some of the provisions of the Code of Crim 
state are now being con- 
1 by a special committee appointed by the 
ission on the Administration of Justice, 
ed by act the legislature, and will be sub- 
i to the Legislature at the present session. 
b. Is there a committee of lawyers in your 
community or state studying the reform of criminal 


procedure? 
Yes, an Advisory 


cases on 


earrangement ol! 


’rocedure this 


Committee delegated by the 
ission on the Administration of Justice in 
York State, which Commission was created 
of the Legislature. 

c. If substantial improvements in criminal pro- 
cedure, other than those enumerated under sub- 
division a, have been made in your state within 
recent years, what are these improvements and how 
have they been secured? 

[he general impression 

York is that the Code 

his State is ade 

cts served as a model for the Model Code. 

of the n important provisions in recent 

ears was the ision for speedy appeals in crim- 

cases, compelling the argument of criminal 
peals within three months 


8. FEDERAL v. LOCAL ADMINISTRATION 
OF CRIMINAL JUSTICE 


a. Has the United States Attorney for your 
district confined himself strictly to cases involving 
federal jurisdiction or has he extended federal crim- 
inal jurisdiction to include cases essentially local in 
character, i. e., where all of the material witnesses 
reside in the state, where all of the material evi- 
dence is in the state, where the crime violates a 
specific provision of the state criminal code? 

Due to the per ctiveness of the local authori- 

; the tendency of the United States Attorney has 

en to take enizance of crimes which should 
been prosecuted under State Statutes and 
ntially local in character. These 
fraud cases, labor extortion cases, 
f local officials, prosecutions being 
Income Tax or Mail 


of Bench and Bar in 
of Criminal Procedure 


quate and up to date and in most 


r 


( h were 
lude electi 
| corrupt 
nducte d eit! 
aud 
b. If such extension of federal jurisdiction has 
taken place, has federal action been more effective 
than local action in essentially similar cases? 
Yes 
c. Has your state adopted the uniform statute 
dealing with the interstate rendition of witnesses 
in criminal cases, or is your state considering the 
adoption of such uniform statute? 
Yes (See Section 618-a of the Code of Criminal 
rocedure, added by L. 1932, Chap. 255, in effect 


er under the 


statute 


1029 
3/7 


} 


d. Are there any proposals pending in your 
state dealing with reciprocal interstate legislation 
for the purpose of overcoming the obstacles of terri- 
torial jurisdiction in the administration of criminal 
law? 

No. 

e. Are there any proposals pending in your 
state dealing with interstate compacts, with Con- 
gressional consent, for the purpose of overcoming 
the obstacles of territorial jurisdiction in the ad- 
ministration of criminal law? 

No. 


9. AROUSING THE BAR 


a. By what means can the Bar in your com- 
munity be awakened to its responsibility to improve 
the administration of criminal justice? 

Primarily through the leadership of the local 
bar associations who have given sustained study to 
the problem, in making the facts known to the 
general public at frequent intervals, and by recom- 
mending reforms and seeing that they are carried 
out. The undersigned Special Committee is mak- 
ing this matter its principal objective and proposes 
by investigation and publicly expressed criticism 
to call attention to defects in the actual administra- 
tion of justice in specific situations and as to spe- 
cific crimes when, in its opinion, the authorities are 
not adequately performing their duties. (See an- 
nexed report of this Special Committee in connec- 
tion with impfoved methods by District Attorney 
and Police Commissioner and the adoption of co- 
operative activities by them.) 

b. What if anything is being done in your 
community at the present time to awaken the in- 
terest of the bar in this field? 

This question is answered by 9-a. 


10. OTHER PROBLEMS 


a. Enumerate p.. &. other problems in the field of the 
administration of criminal justice which you consider more 
important ¢ tuum thems above Uetoh. canine gaudy the 20 
quirement of unanimous verdicts, failure to provide for 
alternate jurors, the abuse of the privilege of 
self-incrimination, failure to provide for examinations before 
trial so as to prevent spurious alibis, etc. 

While specific reforms, such as some of those suggested 
above and others to which the Committee plans to give attention 
with a view to legislative action, are undoubtedly important, 
more fundamental than any or all of them is the necessity for 
an unceasing fight towards the constant improvement in the 
caliber of personnel—judicial—prosecuting—and police. Unless 
and until the administration and enforcement of the criminal 
law is completely divorced from politics, in our opinion it is 
idle to suppose that a panacea for present conditions can be 
found in legislative action or other perennial reforms. 

Please indicate which of these major problems is most 
important in your community, in the of your com- 
mittee, which is the second in importance’and which is the 
third in importance. 

First—Relation between Politics and Crime; 
second—Prosecutor ; third—Police. 

SpeciAL COMMITTEE OF THE Asso- 
CIATION OF THE Bar OF THE CITY 
oF New York. 

By Georce Z. Meparie, Chairman; Joun M. Hurcan, 
Cuaries E. Hucues, Jr., Joun McK. Minton, 
Jr., Joseph M. ProsKaver, SAMUEL SEABURY, 
CraReNce J. SHEARN, KennetH M. SPENCE, 
Cuarces H, Tutte. 


(Signed ) 
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tional Bank Build- 





ing, Marshall and 


Ilsley Bank Building 


and the Trust Co. 


Building. 




















MILW AUKEE: 





ASSOCIATION’S MEETING PLACE 
FOR 1934 








J my monograph in the April issue of the Jour- 
nal written concentrate the attention of the 
flung membership of the A. B. A. upon Mil- 


ukee, where the next annual meeting will be 
in August, I dealt with political and social 


ts of the city’s life 

In this article it is my design to relate and 

ribe some of the physical attributes of the city 

the state In doing so I bear in mind that 
ny of the delegates will want to combine a well 
rned vacati with the serious business of the 
nvention, and relax afterwards in a land which 

been hailed by millions as a paradise for the 


easure seeker 
The name Milwaukee (Manin-a-waukie) meant 
the language of the Ouisconsin Indians “good 


| beautiful lands.” In different dialects other In- 
dians are known to have called the spot “Mann- 
aukie Leepe” or “gathering place by the river.” 


Two hundred years ago Father Marquette and 
Louis Joliet, on their way to the discovery of the 
Mississippi, passed along the west coast of Lake 
Michigan and, stopping, marked the present site 


f the city as Milwaukee bay. The map they made 
is now the proud possession of a Montreal convent. 
In 1815 a young French-Canadian, Solomon 
Juneau, purchased a small trading post owned by 
s father-in-law, Jacques Vieau, and it is from this 
me ang through Juneau’s early leadership that the 


ity dates its beginnings. Eager to capitalize upon 
the advantage of the village’s location for develop- 
nent of industry and commerce, the pioneers laid 
such a true foundation that the community has 
rown into the twelfth largest metropolis in the 
nited States. 
Architecturally the city is a mixture of the old 
nd the new. Towering skyscrapers in the down- 
town district stand beside commodious edifices of 
previous era, built of a locally manufactured 


brick, which in the old days gained the community 
the name of the “Cream City.” 

Of prime interest to visiting lawyers is the new 

uurthouse, a monumental and magnificent build- 


ng which wns a hill on the west side of the 
river. Under its roof are concentrated all the agen- 
governments. Through its stately 


cies of count 


orridors and courtrooms move throngs of attor- 
neys and litigants in daily disputation. 
Seside it stands the Safety Building wherein 


ire housed the executive branch of the police de- 
partment, the district (magistrate’s) court, the mu- 
nicipal (criminal) court, the offices of the district 
attorney, the county jail, police station No. 1, and 
the various departments related to divers offices. 
Near by is the Milwaukee Public Museum and 


Library, palatial building, which lends an old 


world air to the Court of Honor on which it fronts. 


‘ 
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Famous for its early American characterizations, it 
also contains one of the most complete collections 
of Indian life in the United States. 

Also near by is the Marquette University School 
of Law. Its students daily forsake the classrooms 
after the morning sessions to gain experience by 
observing the members of the Bar in action at the 
courthouse. Large numbers of them are employed 
as clerks in lawyers’ offices. 

A stone’s throw from the courthouse are the 
famed Vocational School and the Municipal Audi- 
torium where the A. B. A. convention will be held. 
The school is a magnet for educators from all over 
the world who have come to study its methods. It 
is a school for students who need to earn while 
being educated. 

Located in the heart of the hotel, theater and 
shopping districts, the Auditorium is the hub 
around which all Milwaukee convention activities 
revolve. In the perfection of its physical appoint- 
ments, facilities and service, it has set unmatched 
standards. Seven meeting halls are available, all 
under one roof, all acoustically ideal. They range 
in size from a seating capacity of 300 to 8,240. The 
building is equipped with a ventilating system 
which supplies washed and conditioned air at any 
temperature desired. 

These buildings are all located to be a part of 
a great planning scheme. Together with others to 
be built they will form when completed one of the 
noblest civic centers in the United States. 

Other centers of attraction and pleasure to the 
visitor are the Milwaukee Art Institute and the 
Layton Art Gallery; the Milwaukee bay and har- 
bor, one of the finest on the Great Lakes, which 
may be viewed from Lincoln Memorial Bridge and 
the lower drive extending along the lake front for 
six miles; the Washington Park Zoo containing 
one of the largest municipally owned animal ex- 
hibits in America, where the animals are provided 
with surroundings similar to their native habitats, 
and the girdle of green parks which surrounds and 
embraces the city from every side. 

Milwaukee has always been famous in the na- 
tion and throughout the world for its beer and 
notorious for its politics. In reality the beer in- 
dustry while important forms but a small section 
of the city’s industrial life. 

It is the leading manufacturer of the following 
products: excavator machines, automatic frame 
machines which supply the world with automobile 
frames, tinware and enameling which brighten the 
kitchens of the world, electrical controls which “do 
the thinking” for electricity, toilet soaps, leather 
tanneries, steam and water turbines, Diesel en- 
gines, herringbone gears, tractors, ore crushers, 
outboard motors, motorcycles, flour milling ma- 
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chinery, and a host of other internationally fa- 
mous products. 

But I must not forget the restaurants (always 
of prime importance to lawyers) for which Mil- 
waukee has long been justly famous, cafés noted 
not only for the excellence of the beer, but for the 
epicurean food and the character of the hosts. There 
are quaint eating houses for those who enjoy suc- 
culent food and modern cafés, with the accompani- 
ment of music and merriment, for those devoted to 
gay surroundings. 


Fifty-Seventh Annual Meeting, 
Milwaukee, Wisconsin 


Monday, August 27, to Friday, August 31, 
1934, Inclusive 
Schedule of General Sessions and Section Meetings 
will be announced in a later issue of the JoURNAL. 
Headquarters: Schroeder Hotel. 
Hotel accommodations, all with bath, are avail- 


able as follows: 
Single for Double(Dble. bed Twin Beds for Parlor 
one person for two persons) two persons Suites 
Schroeder Hotel .. $3* to $5 $5 to $7 $6 to$ 8 $10, 12, 14 
The New Pfister .. $4 to $6 $5 to $8 $6 to $10 $12 up 
Hotel Plankinton.. $2 to $4 $3.50 to $6 $5 to $ 8 $10 up 
Hotel Wisconsin... $3 — $3.50 $5 — $5.50 $6 -$7 $12 up 
Republican Hotel... $2 up 
Hotel Medford....$2.50 —- $3 $38.50 — $4.50 $5 — $5.50 
New Randolph ...$2.50- $5 $4 - $3 
Hotel Astor (Apartment Hotel) Kitchenette apartments from $5.00 up 
Rooms without bath are available in all hotels at lower rates 
*Shower baths only. 


Explanation of Type of Rooms 


A single room contains either a single or dow 
ble bed to be occupied by one person. A double 
room contains a double bed to be occupied by fw 
persons. 

A twin-bed room contains two beds to be occu 
pied by two persons. A twin-bed room will not be 
assigned for occupancy by one person 

A parlor suite consists of parlor and communi 
cating bedroom containing double or twin beds 
Additional bedrooms may be had in connection 
with parlor. 

To avoid unnecessary correspondence, members 
are requested to be specific in making requests for 
reservations, stating hotel desired, number of rooms 
required and rate therefor, names of persons who 
will occupy the same, and arrival date, including 
definite information as to whether such arrival will 
be in the morning or evening. 

Reservations should be made as early as pos- 
sible. Requests should be addressed to the Execu 
tive Secretary, 1140 North Dearborn Street, Chi 
cago, Illinois. 

National Conference of Commissioners on Uniform 
State Laws 

The next Annual Meeting of the Conference 
will be held at the Schroeder Hotel, Milwaukee 
Wisconsin, bginning Tuesday, August 21, 1934 

Applications for hotel reservations should be 
made to the Executive Secretary of the American 
Bar Association, 1140 North Dearborn Street, Chi- 
cago, Illinois. 


BILLS DRAFTED BY DEPARTMENT OF JUSTICE IN 
AID OF LAW ENFORCEMENT 





By Josepn B. KEENAN 
Assistant United States Attorney General 


INCE the inception of the present program of 

the Attorney General of the United States, 

Homer S. Cummings, to aid law enforcement 
authorities in the suppression of crime, a number 
of legislative provisions have been drafted by the 
Department of Justice dealing with this problem. 
These bills have been presented in Congress and 
have reached various stages prior to enactment. 
The proposed measures can be classified in the fol- 
lowing groups: 

1. Those bills which provide for new substan- 
tive criminal offenses. 

This includes legislation based on the federal 
power over interstate commerce, to protect com- 
merce and industry from organized racketeers; 
legislation based on the federal power over the na- 
tional banking system, to aid local law enforcement 
bodies to suppress the widespread robbery of banks; 
legislation to protect federal officers and penal in- 
stitutions in cases such as the Dillinger pursuit or the 
Kansas City massacre, when federal and local police 
officers were mowed down by machine guns, or the 


Leavenworth prison riot, or the collusive jail break of 
Harvey Bailey, the Urschel kidnaper. 

2. A bill which concerns regulation of the 
manufacture, importation and disposal of machine 
guns and small firearms. 

This proposed legislation is based on the fed 
eral taxing power and the power over interstate 
commerce. 

3. Those bills designed to improve federal 
court procedure in criminal cases 

4. A bill which grants to the state consent to 
enter into compacts for mutual assistance in the 
suppression of crime. 

The Attorney General, appearing recently be 
fore the Committees on the Judiciary of the House 
and of the Senate to urge passage of these crime 
bills, made the following comment : 

“I want to reiterate my firm belief that gen 
erally the suppression of crime is the obligation 
of the various states and local political subdivisions 
It follows of necessity that I subscribe to the prin 
ciple that it is distinctly not the duty of the Federal 
Government generally to preserve peace and orde1 
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mmunities of our nation. 
it there should be an extensive 
for the enforcement of law be- 
Government and the state au- 
urrent jurisdiction in criminal 
than not leads one law enforce- 
such matters of enforcement to 
result that the work is not efh- 
either.” 
been the policy of the 
ce in our effort to work out, as 
reasonably conservative opera- 
the Federal Government in the 
pes of crime which have grown 
roportions in recent years. 
an insistent demand made upon 
rnment to lend its assistance to 
a breakdown of law and order 
ese requests have been received 
is nation. They represent the 
sses of our citizens, and they in- 
le the remedies, such as demands 
martial law be declared and military action 
1 to rid our untry of the armed underworld, 
that the Constitution be amended to transfer 
lice power to the Federal Government. Our 
problem at present has been to determine to 
limits federal authority should extend, not 
within constitutional limitations, but also 
thin practical bounds. Certainly, those who use 
transportation to escape from the 
those who employ swift 
inication to avoid detection—the 
vho seek to earn their living by 
moving about from state to 
require the interposi- 
linated central agency. It is to 
b their depredations that these bills have been 
resented. TI pecific bills which have been 
mmended are follows 
6926, a bill to protect trade 
igainst interference by violence, 
or intimidation, is a proposed 
teering statute. In the past the 
ent has prosecuted racketeers in 
ts for incidental violations of law, 
The 
h to prosecution of racketeers as 
h has been ler the Sherman Anti-Trust Act. 
[he Act, however, was designed primarily t6 pre- 
ent and punish capitalistic combinations and mon- 
polies, and because of the many limitations en- 
rafted upon the Act by interpretations of the 
urts, the Act is not well suited for prosecution 
| persons who commit acts of violence, intimida- 
m and extortion. Moreover, a violation of the 
erman Act misdemeanor, punishable 
one year 
The prop: 
the embarras 
terpretation of the Sherman Act, and to extend 
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companied by extortion, violence, coercion, or in 
timidation. This bill has been passed in the Senate 

(2) S. 2845 is a bill to extend the provisions 
of the Nationai Motor Vehicle Theft Act to other 
stolen property, including securities and money. 
Similar legislation has been considered for a num- 
ber of years but sufficient sentiment has never been 
aroused to obtain final passage of any such legisla 
tion. It is proposed to limit jurisdiction to property 
having a value of $5,000 or more, and to place the 
burden of proof of knowledge that the property so 
transported has been stolen, upon the defendant. 
Prominent members of the American Bar Associa- 
tion have appeared before previous Congresses in 
favor of a bill with similar provisions, and their ef 
forts resulted in the passage of such a bill by the 
House in the 71st Congress. 

(3) S. 2249, H. R. 6915 would apply the inter 
state commerce power of the Federal Government 
to extortion by any means. The purpose of this 
bill is to supplement the “Patterson Act” which 
makes it a Federal criminal offense to transmit 
threats through the mails, with attempts to extort 
any money or other thing of value. It has been 
passed in the Senate. 

(4) S. 2253, H. R. 6913 is a bill which would 
make it unlawful for any person to flee from a state 
for the purpose of avoiding prosecution for a felony 
committed therein, or the giving of testimony in 
certain cases. Such legislation would not prevent 
the states from obtaining extradition of criminals 
as at present, but it is recognized that the states 
have never effectively solved the problem of roving 
criminals. Ability of Federal officers to follow a 
criminal from one state to other states, as provided 
in this bill, should furnish the basis for relief which 
is almost universally demanded. The bill, as passed 
in the Senate, assures that the defendant will be 
tried only where the “original crime is alleged to 
have been committed.” It is possible that the 
House will insist on omitting from this bill the 
provision concerning fleeing witnesses, and will also 
limit jurisdiction to specific crimes of violence. 

(5) S. 2252, H. R. 6918 is a bill which would 
amend the Act forbidding transportation of kid- 
naped persons in interstate commerce, One amend- 
ment would create a presumption that in the ab- 
sence of the return of the person kidnaped and of 
the apprehension of the kidnaper, during a period 
of three days, such kidnaped person has been trans- 
ported in interstate or foreign commerce, but such 
presumption is not conclusive. Another amend- 
ment would provide the death penalty if the kid- 
naped person is not released alive prior to the 
conviction of the kidnaper. 

(6). S. 2841 is a bill which would make it a 
federal offense to rob banks operating under laws 
of the United States or any member of the Federal 
Reserve System. With the decrease in kidnaping 
and extortion cases, there has been an alarming 
increase in the robbery of banks by organized and 
well armed gangsters. At present, banking insti- 
tutions in which the Federal Government is inter- 
ested are protected from embezzlement and defalca- 
tion by a Federal criminal statute, and there would 
seem to be no logical reason why the Government 
should not also protect such institutions from robbery 
by force or violence. The penalty is cumulative if 
a dangerous weapon is used or a homicide or kid- 
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naping is committed in the course of the unlawful 
act. This bill has been passed by the Senate. 

(7 and 8). S. 2080, H. R. 6611, and S. 2575 are 
bills which would provide punishment for killing 
or assaulting federal officers and for assisting in a 
riot or escape at any Federal penal institution. At 
the present time if a Federal officer, engaged in ap- 
prehending a criminal or in serving process upon 
him, is killed, there is no jurisdiction in the fed- 
eral courts to try the person who commits the 
offense. Recent activities of notorious criminals 
who are serving sentences, and their allies, show 
the necessity of federal criminal legislation to as- 
sist in the proper administration of federal penal 
institutions. These bills have been passed by the 
Senate. 

(9) H. R. 9066 is a bill which would regulate 
the importation, manufacture, and sale or other 
disposition of machine guns and small firearms by 
taxing manufacturers, importers and dealers in such 
firearms and by imposing a stamp tax on the sale 
or other disposal thereof. A number of other bills 
regulating the small firearms industry have been 
introduced in this Congress, most of which are 
based on the interstate commerce power. The above 
bill, based on the taxing power of the Federal Gov- 
ernment, is analogous to the Harrison Anti-Nar- 
cotic Act. It will give the Federal Government 
regulatory control over manufacturers, importers, 
dealers and pawnbrokers in small firearms and ma- 
chine guns and, after a period of time, should make 
it possible to ascertain by proper credentials the 
identity of the legitimate possessor of any small 
firearm and machine gun. It is not expected that 
this legislation will keep all revolvers, sawed-off 
shot guns or machine guns out of the hands of crim- 
inals. It is believed, however, that the law abiding 
citizen will be willing to undergo the slight restric- 
tion imposed upon him, and that the criminal ele- 
ments will refuse to, thus laying a foundation for 
forfeiture of their weapons, and for imprisoning 
them for violating the provisions of this Act. This 
bill, being a revenue measure, is under considera- 
tion by the Ways and Means Committee of the 
House. It is not without the realm of possibility 
that munition manufacturers will be heard from 
in their defense of the inalienable “right” of the 
American citizen to bear arms, and voice objection 
to burdensome regulations upon obtaining them. 

(10) S. 2460 is a bill designed to limit the 
operation of the Statute of Limitations in the case 
of defective indictments. As passed in the Senate, 
it provides that a new indictment may be returned 
at any time during the next succeeding term of 
court following a finding that the indictment is 
defective, during which succeeding term of court a 
Grand Jury shall be in session, even though such 
finding occurs after the expiration of the period pre- 
scribed by the Statute of Limitations. 

(11) S. 2254, H. R. 6922, is designed to abolish 
the right of appeal where a writ of habeas corpus 
has been granted to test the validity of a warrant 
of removal, when the petitioner has been remanded 
to custody for removal on such warrant. There is 
no constitutional provision granting a right of 
appeal and the procedural delays frequently caused 
by unscrupulous counsel in such cases have become 
notorious. 

(12) S. 2845, H. R. 6917, is a bill which would 
require that testimony to establish an alibi shall 


not be admitted in evidence in a federal criminal] 
case unless notice of the intention of the defendant 
to claim such alibi shall have been served upon the 
Prosecuting Attorney at or before the time the 
defendant is arraigned, which notice shall include 
specific information as to the place at which the 
defendant claims to have been at the time of the 
alleged offense. However, it further provides that 
the Court may, in its discretion, admit such testi- 
mony if good cause is shown why the required 
notice has not been served. This bill is similar 
to statutes recently passed in Ohio and Michigan, 
but it may well be that it will be considered too 
drastic for present enactment. 

(13) S. 2256, H. R. 6921, would amend the Act 
of March 16, 1878, by omitting therefrom the words 
“and his (the accused) failure to make such request 
shall not create any presumption against him.” The 
purpose of this omission is to allow comment upon 
the failure of the accused to testify insofar as such 
comment shall not constitute an infringement upon 
the constitutional privileges of the accused against 
self-incrimination. There have been numerous com- 
ments in this Journal concerning the advisability of 
such legislation. Since there is a conflict of author- 
ity as to the constitutionality thereof, it is thought 
advisable to refrain from an affirmative grant of 
the privilege, merely omitting the provision which 
has been held to prevent comment, thus allowing 
the Court to designate the constitutional limits of 
such comment. If this bill is passed it will prob- 
ably contain an additional provision to the effect 
that “the failure of such person to testify shall not 
be the subject of comment by the trial court.” This 
would leave open the question of comment by coun- 
sel for the State and for the accused. 

(14) S. 2917, H. R. 7353 is a bill which would 
grant the consent of Congress to any two or more 
states to enter into compacts for cooperative effort 
and mutual assistance in the prevention of crime. 
This measure, which has received study by previous 
sessions of Congress, was evolved in the hope that 
it might relieve the pressure upon the Federal Gov- 
ernment to extend its criminal jurisdiction. It 
merely removes a restraint upon the states imposed 
by the Constitution, which can be removed by the 
Congress. In this bill lies the principal hope of 
the exponents of states’ rights to check the growing 
demand for an increase of Federal police power in 
the suppression of crime. Whether the states will 
take advantage of this power remains to be seen. 

The enactment of this legislation undoubtedly 
would substantially increase the burden of law en- 
forcement now resting upon Federal authorities. 
The personnel of the Division of Investigation 
would have to be enlarged to some extent. Cer- 
tainly under the present administration a most 
earnest effort will be made to administer such laws 
in full cooperation with the State authorities. If 
these laws serve the required purpose it is to be 
expected that they will remain. On the contrary, if 
it be found that they require substantial revision in 
one manner or another such changes can be readily 
brought about by acts of Congress. At least the 
American people will have an opportunity to ob- 
serve what, if any, advantage exists in a centralized 
and coordinated effort to put an end to the depre- 
dations of the roving criminal, a most unwelcome 
inhabitant in our country. 
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Criminal Legislation of 1933 





By JosepH P. CHAMBERLAIN 


Procedure mits a defendant in the superior court to enter a 
conditional plea of guilty or, if the court will per- 
mit, nolo contendere. He can not do this in a capital 
case, and he must be represented by counsel so that 
rule allowing the Supreme the court may be certain that his rights are fully 
1 criminal appeals except in protected. The judge then hears the evidence and 
y statute vests in the trial renders judgment if he is satisfied that the defend- 
it any sum which he deems ant is guilty, otherwise he orders the plea stricken 
as a matter of right where out and a verdict of not guilty entered. The de- 
sentenced to fine only. In  fendant has the same right to demur to the evidence 
lependent upon the opinion of and to appeal from the final judgment as he would 
the ends of justice demand it. have had in a jury case. The judge, on the other 
» longer admits to bail during hand, may find the defendant guilty on any count 
ted to a supervisory position. or charge or degree of offense just as could have 
review the order admitting to bail and, in been done in a jury trial. Ohio* permits waiver 
vhere the judgment is not for a fine only, where the offense is punishable by death but takes 
incel the order and remand the defendant to the heavy responsibility off a single judge by re- 
ly if convinced that the appeal is not being quiring three to sit. A majority decides all ques- 
uted in good faith and with due diligence. tions of fact and law at the trial and renders judg- 
Dakota? allows minors to bind themselves ment. If the accused pleads guilty of murder in 
lertakings to secure their own release on bail the first degree, the statute nevertheless requires 
like effect | in like manner as persons that the judges examine the witnesses, determine 
is. The Texas® legislature expressed an idea the degree of crime and pronounce sentence accord- 
would be of value in a jurisdiction in which ingly. They may not sentence on the plea alone. 
bonds are taken seriously. In the Lone Star The court also may extend mercy and reduce 
in the future the principal and sureties on a punishment to life imprisonment the same way a 
| must pay the expenses incurred by peace off- judge could have done on recommendation of a 
; in rearresting the principal. The enforcement jury. 
ision appears in the requirement that a peace The regulation of the indictment came up in an 
er making the arrest must look only to the interesting way in Arkansas. Except in capital 
ismen for reimbursement of his expenses, the offenses the defendant in felony prosecutions may 
te will not be liable. Illinois‘ declares that no in open court, in writing, expressly waive prosecu- 
ttorney practicing in the State shall be accepted tions by indictment or presentment and consent to 
bail or surety in any criminal action or pro- the filing of an information. Before waiving, the 
ling. court must inform accused of his right to counsel 
Several more States have come around to the and may accept the waiver only after accused has 
view that the jury trial should be a privilege of the consulted counsel or waived this right. The de- 
fendant and that it is not essential to the welfare fendant is also guarded by the requirement that the 
ociety that the euilt of the defendant should be waiver shall not be allowed if the accused has had 
ermined by twelve persons of the vicinage. The a preliminary examination before a tribunal result- 
ple of Oregon® expressed their opinion by adopt- ing in his discharge. Oregon’ permits the joinder 
an amendment to the Constitution permitting in one indictment in separate counts of several 
accused in other than capital cases, with the charges against any person or persons for the same 
nsent of the trial judge, in writing, to waive trial act, and if two or more indictments are found in 
jury and elect a trial by judge alone. The New such case the judge may order them to be consoli- 
mpshire legislature® agrees in retaining the jury dated. Maryland™ permits the filing of a criminal 
n capital cases as a social right but permits any information if the defendant charged with a misde- 
ther defendant in a criminal trial in the superior meanor desires to plead guilty. No grand jury in- 
itt to waive, in writing, jury trial. This, how- dictment is needed in such case. 
ver, he must do before the jury is impaneled, and There are two noteworthy decisions of the 
‘ there is more than one defendant in the case. all legislatures in respect to venue. Ohio™ deals with 
ist exercise the election. North Carolina’ per- the difficult question of offenses committed in, from 
6 nie me been Qantas Rue aircraft during flight and decides 
, that the trial may be had in the county in which 
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the offense was committed, if that can be proved, 
otherwise in any county over which the plane 
passed. If, therefore, a trial is begun in any county 
of the State on the allegation that the craft passed 
over that county, the defendant could demand a 
change of venue to the county in which the offense 
was committed, but he would, of course, have to 
prove that the offense was committed in the county 
specified, and so might be barred from subse- 
quently trying to get a change to a third county on 
the allegation that he had been mistaken the first 
time. 

South Dakota™* comes to the help of the Dis- 
trict Attorney. Formerly the defendant could move 
for removal of a criminal action to another county 
on evidence that he could not have a fair trial, or 
for a change of the judge of a circuit court, on the 
ground that he was not impartial. Henceforth 
either party, the State or the defendant, may re- 
quest a change of the judge because of the bias of 
the presiding judge of the Circuit Court. The pre- 
siding judge of the Supreme Court designates an- 
other Circuit judge; either party is entitled to but 
one change of judge. The defendant alone retains 
the right to request removal to another county. 
Illinois’* takes a different step towards putting the 
District Attorney on a par with the defendant’s 
counsel. Formerly the people had no appeal in 
criminal actions. The new statute allows the people 
to sue out writs of error to review any order or 
judgment quashing or setting aside an indictment 
or information. The defendant, however, can not 
be held in jail or held to bail during pendency of 
such a writ of error. 

Colorado** amends its law providing the man- 
ner of inflicting the death penalty, to change the 
method from hanging to the administration of 
lethal gas. 

In addition to several of the States which have 
adopted the Uniform Extradition Act,’’ Pennsyl- 
vania’ authorizes the Governor to extradite any 
person imprisoned in a Pennsylvania institution for 
less than life to any State in which he is charged 
with murder. Prior to his removal, however, the 
demanding State must agree that he shall be re- 
turned to Pennsylvania to serve the balance of his 
sentence if he is acquitted in the demanding State, 
or convicted of a crime punishable by less than 
death or life imprisonment. 

The legislatures are continuing their experi- 
mentation in the right way to try criminals who 
are insane or otherwise mentally unsound. Penn- 
sylvania’ allows the trial judge in case of convic- 
tion, on his own initiative or on application of the 
District Attorney or counsel or other person acting 
for the defendant, to defer sentence until the report 
of a mental examination is made. The judge may 
require the report to be made by a psychiatrist of 
the Department of Public Welfare or state or 
county mental hospital. The report must be avail- 
able to the counsel for defendant and the District 
Attorney. If the report shows that the defendant 
should be committeed to an institution other than a 
prison the trial judge may so commit him until fur- 


86, Wisconsin, ch. 40 
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ther order, and in such case shall make an order on 
the defendant, or on persons responsible for his sup- 
port, or if there be no such person, on the county 
or Commonwealth, for the costs of his admission. 
care and discharge. Alabama*® also gives weight 
to the opinion of specialists. Where the judge has 
a report of not less than three specialists in mental 
and nervous diseases whom he has appointed, or a 
report of the Superintendent of State hospitals for 
the insane, that there is reasonable ground to be- 
lieve that a defendant indicted for a capital offense 
was insane at the time of the commission of the 
offense, or is presently insane, the judge shall 
order the defendant to be delivered by the sheriff 
to said superintendent, who must put the defendant 
under observation and examination of himself and 
two members of his medical staff, to be named by 
him, constituting a commission on lunacy, to de- 
termine defendant’s mental condition and the ex- 
istence of any mental disease or defect which would 
affect his criminal responsibility presently or at the 
time of the commission of the crime. As soon as 
the commission reaches a conclusion it must make 
a written report to the clerk of the court which 
must be accessible to the court and to the counsel 
for the people and for the defendant. The clerk 
then must order the sheriff to return the defendant 
to prison and the criminal proceedings will be re- 
sumed. 

Wisconsin™ takes care of the situation where 
an accused person who was committed for insanity 
is not so far recovered as to be returned to the 
court to stand trial but who, the superintendent 
thinks, may be paroled under supervision. The 
superintendent in such case must give notice to the 
court which made the order of commitment, and if 
no objection is filed within 60 days, he may parole 
the person in the custody of a relative or guardian, 
subject to be returned at any time to the institu- 
tion on direction of the superintendent or the State 
Board of Control. If the court objects to the 
parole, it must file written objections with the su- 
perintendent who may refer them to the Board of 
Control which, after full investigation, may order 
parole notwithstanding the court’s objections. 

Ohio*”* makes a move to compel prompt action 
in criminal proceedings by providing that a post- 
ponement of examination of accused before a court 
for more than 10 days, shall have the legal effect 
of dismissal for want of prosecution but shall not 
be a bar to future proceedings on the same charge 

New Mexico* prohibits an attorney who is 
father, son or brother of a district attorney from de- 
fending any person charged with crime which the 
district attorney must prosecute. 


Detection and Prosecution 


The detection and prosecution of crime is being 
recognized as less a local matter and as more a state 
concern. Steps have even been made toward a 
national treatment of certain phases of the subject. 
One of the bills which the Attorney-General has 
submitted to the Chairman of the Judiciary Com- 
mittees of the House and Senate deals with the 
baffling problem of witnesses in felony cases going 
to other states to avoid giving testimony. Another, 
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governor must give direction to do so, or the judge 
of the circuit court may request them to act, with 
the governor’s approval. 

What looks like a device to make it easier for 
the police to pick up gangsters on suspicion is con- 
tained in an Illinois statute,** which adds to the 
class of vagabonds and terms “habitual violators of 
criminal laws, persons who carry concealed weap 
ons.” It is more interesting that the group is in 
tended to include persons who habitually carry 
weapons about their persons or in motor vehicles or 
other conveyances and “all persons who are re- 
puted to act as associates, companions or bodyguards 
of such persons reputed as aforesaid to be such habit 
ual violators of the criminal laws of this State or of 
the United States.” Apparently then, any member of 
a gang could be picked up at any time by the police 
either as one who habitually carried deadly weapons or, 
at the very least, as one who is an associate or com- 
panion of such a person. The expression would go 
far beyond gangs and could include any woman 
companion, or a fence who associates himself with 
the members of a gang for the disposing of their 
stolen property. Even if no other offense could be 
proved against him, the person arrested would be 
liable to punishment because of his bad associa 
tions. Another Illinois Statute*™* looks like a new 
means of discouraging the use of concealed 
weapons. It also looks like a very convenient tool 
in the hand of the police in the war on armed 
bands of gangsters. The act permits the issue of 
a search warrant on an affidavit stating that “any 
drunken, idle dissolute, convicted criminal or re 
puted criminal person, naming him according to 
any name or names by which he is commonly 
known, is carrying concealed on or about his per- 
son or in an automobile or other vehicle, a pistol, 
revolver or other firearm, and is not a person au 
thorized by law to carry such pistol, revolver or 
other firearm.” If the weapon be found on the 
person he can, of course, be arrested for carrying 
concealed weapons. 


Prisons and Prisoners 


The coming into effect of the Hawes-Cooper 
Act®™ is foreshadowed in a number of states which 
have passed laws regulating the sale of prison-made 
goods, many of which prohibit the sale of prison 
goods whether made within or out of and brought 
into the state.** North Carolina®* and Florida® 
take a halting step in the same direction. North 
Carolina excepts agricultural products, stone and 
coal, which may be sold in the general market, and 
Florida permits the use of convicts to grow sugar 
cane which may be sold, and authorizes contract 
prison labor by permitting the board to contract 
with a private person, or corporation, for the use 
of convicts for the growing of sugar cane, the net 
profits to be paid into the state prison fund. Other 
states™ limit the new legislation to subjecting con- 
vict-made goods brought into the state to the state 
law on the same basis with goods made in their 
prisons. Iowa" goes back to an old idea and re- 
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quires prison-made goods brought from other states 
to be distinctly marked before exposure for sale. 

North Carolina® sets up its prison administra- 
tion with the object of providing gainful occupation 
for prisoners and makes it very clear that it has 
roads principally in mind by consolidating the state 
highway commission and the prison department 
into a state highway and public works commission. 
No monopoly of convict labor on roads is intended, 
however, since the act authorizes the commission to 
provide labor for other state agencies. Carrying 
out the purpose of the act, convicted felons are sent 
to the central prison and may be assigned to labor 
under the supervision of the commission, while mis- 
demeanants in county jails are also assigned to 
work under the commission if their sentences are 
30 days or more. The commission is authorized to 
establish necessary labor camps to which convicts 
shall be assigned. Prison discipline will be made 
easier by allowing rewards for good conduct under 
the provision directing the commission to grade 
convicts according to their conduct and to provide 
inducements for higher grades. The principal in- 
ducement, commutation of sentence, must not ex- 
ceed that allowed by law. Further reward for good 
conduct is contained in a section which allows the 
judge to sentence for an indeterminate period of 
over twelve months, in which case the commission 
may consider the conduct of the prisoner every six 
months and authorize discharge after service of the 
minimum term for the crime for which he was con- 
victed. The board consists of a chairman and six 
members with interlocking terms. They are all ap- 
pointed by the Governor and may be removed for 
cause. The chairman receives a salary of $5,000 
and the other commissioners a per diem. An inter- 
esting section requires that a child born of a female 
convict shall on arrival at a suitable age, be sur- 
rendered to the clerk of the Superior Court for dis- 
position as the law provides for the children of par- 
ents who are dead or unable to provide for them. 

California*® uses the privilege of parole as a 
means of punishment of prisoners who escape or 
try to escape. These persons may not be paroled 
until after serving at least two calendar years from 
the date of their return from prison. Indiana* 
takes thought not alone of the wish of the prisoner 
and the preservation of prison discipline but also of 
the effect on society of enlargement of convicts and 
their own welfare, in setting up a parole system. 
An unpaid parole commission supervises the pro- 
bation system and makes rules for its administra- 
tion. The commission is placed between the proba- 
tion officers and the political power by the not un- 
common device of permitting the commission to 
appoint a director who in his turn appoints the offi- 
cers who must be selected after competitive exam- 
inations prescribed by the commission. 

North Dakota* appears to be aiming at cutting 
the cost of funerals as well as providing employ- 
ment for prisoners, by authorizing the manufacture 
of coffins in the state penitentiary. The coffins may 
be sold at not over 10%, if at wholesale, or 20% if 
at retail, more than the cost of manufacture. 
County commissioners must use these coffins for 
burial of paupers and may sell them to the general 
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public, but the act permits sale to the general pub- 
lic as well at wholesale or retail. West Virginia, 
Texas,** New Mexico,** and North Dakota* pro- 
vide labor for convicts by requiring that automobile 
license plates be made by them. Oklahoma* allows 
the working of county jail prisoners on public high- 
ways but gives a credit of 2 days for each day’s 
work, and helps the sheriff keep order by giving 5 
days credit for every 4 days of obedience to the 
rules and regulations. Indiana** contains a table 
of allowance from sentence for prisoners who obey 
the rules and faithfully perform their duties, and 
it utilizes the disciplinary value of the system to 
the utmost by allowing the superintendent to re- 
duce, for violation of prison rules, good time gained, 
and for a sufficient cause to restore the time for- 
feited. California*® extends her act prohibiting 
cruel punishment in prisons to any state, county or 
city institution, including state hospitals for the 
insane. The Golden State lawmakers widen the act 
to forbid any treatment or lack of care which would 
injure or impair the health of the person confined. 

Suspension of sentence and probation are au- 
thorized by North Dakota® and Minnesota." The 
Oklahoma legisiature™ believes that sterilization is 
a proper means of preventing the propagation of the 
unfit, for it amends its act permitting sterilization 
of the insane to include habitual criminals, who are 
defined as persons who have been three times con- 
victed of felony. 

Miscellaneous 


California® creates the public offense of lynch- 
ing which is defined as “the taking by means of a 
riot of any person from the lawful custody of any 
peace officer,” and makes the felony punishable by 
not more than twenty years imprisonment. A riot 
in California may be carried out by two or more 
persons acting together. The same State®* con- 
tributes an idea for the safety of the highways by 
making it a misdemeanor to shoot any firearm 
from or on a public road. Pennsylvania® and 
Maine™ deal with fraud on relief funds. Maine is 
concerned with evidence of such frauds and re- 
quires banks and other financial organizations to 
inform the welfare authorities, at their request, of 
the amount deposited to the credit of any person 
who is receiving support or has applied for it. 
Pennsylvania sets up a new crime by making it 
unlawful to furnish anything other than food on a 
relief food order, or to furnish food on such order to 
any other than the original recipient thereof. Ne- 
vada®™ deals with another social field, prohibiting 
the addition of more than the actual tax, state or 
federal, on any article on which there is a sales tax, 
and terms the offense profiteering. 

New Mexico™ abrogates the distinction be- 
tween an accessory before the fact and a principal, 
and between principals in the first and second de- 
gree in felony cases. All persons concerned in the 
commission of felony, whether they directly com- 
mit the offense, or aid and abet in its commission, 
though not present, must be tried as principals and no addi- 
tional facts need be alleged in any indictment or information 
against such accessory than are required against the principal. 


The accessory may be tried and punished though the principal 
be neither prosecuted nor tried, or may have been acquitted. 


48. Ch. 4. 44. Ch. 187. 45. Ch. 5. 46. Ch. 243. 47. Ch. 123. 
48. Ch. 164. 49. Ch. 919. 50. Ch. 108. 51. Ch. 185. 52. Ch. 46, 53. 
Ch. 401. 54. Ch. 208. 55. Ch. 89. 56. Ch. 119. 57. Ch. 175. 58. Ch. 105, 
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artment Devoted to Recent Books in Law and Neighboring Fields and to Brief 
Mention of Interesting and Significant Contributions Appearing in 
the Current Legal Periodicals 





Among Recent Books 





Civil Practice Act of Illinois. 


1933 


1933 pp. 


Adopted June 
January 1, 1934. Laws, 
' Cahill’s Stat. 1933, 

110. Published by the Chicago Bar Associa- 
November, 1933. Supplementary Rules pub- 
in the Illinois Bar Journal, January, 1934. 
tated edition prepared under the direction of 
the Illinois State Bar Association by O. L. Me- 

ll, A. E. Jenner and W. V. Schaefer, published 

The Foundation Press, Chicago, 1933. 

t is perhaps unusual for a department of cur- 

t legal literature to concern itself with that form 
f literary product found in contemporary legisla- 

and the reader does not ordinarily expect to 

| statutes included “among recent books.” 
[he actual authorship of a statute is seldom 
n outside the group of its legislative sponsors. 
Before its passage the important question is not, 
wrote it, but who supports it. After its adop- 
the state stands im loco parentis, and its origin 

individuality are lost in the anonymity of a 
‘ial number which is assigned to each act for 

oses of identification. 

But sometimes a statute represents more than 
he legislative authority of the state. Its signifi- 
cance may be due as much to its origin, its back- 
round, its purpose and its authorship as to the 
mere language of its provisions. And when this is 
‘ase, it may not be inappropriate to consider it 
he work of those who actually planned it, as- 
umed responsibility for its form and substance, 
nd offered it to the state as a literary product of 
the lawyer’s art 
From this poit 


Effective 


784-836 Rev. 


point of view the new Illinois Civil 
‘ractice Act presents many features of interest, to 
+h the reviewer has been asked to direct the 


reader’s attention 


In the year 1929 the courts of Illinois were in 
1 position essentially the same as that occupied by 
he courts of New York three-quarters of a century 

At that time the administration of justice in 
York had become intolerable. Two different 
mutually exclusive systems of remedial law 
ere competing with each other for popular dis- 
vor. Cases at common law and cases in equity 
stubbornly pursued their separate ways, each en- 
umbered with a peculiar, elaborate and dilatory 

echnique which had undergone no substantial im- 
vement for three hundred years. 

As early as 1839 David Dudley Field had ad- 
letter to Senator Verplanck upon this 

he said: “The judicial system 
this State has come now to be so 
\d, and so productive for evil, that 


ssed a 
ibject, in 
hich prevails in 


whicl 


some remedy is indispensable. It is now sev- 
eral years since reform of our system came to be 
considered a matter of most urgent necessity. ; 
An inquiry was ordered by the Senate, and the 
matter was referred to the Chancellor and the 
judges. It was not to be expected that they 
should report any vice inherent in a system in which 
they were the chief officers. They recommended 
some changes in details. The subject has been 
often debated, and the inquiry repeated. . . But all 
these debates and inquiries have ended in nothing. 

Such a condition of things is disreputable and 
oppressive. One of the greatest, if not the very 
greatest, of the duties of government is the admin- 
istration of justice. The regulation of commerce, 
the making of public works, the fostering of indus- 
try, the development of internal resources, are as 
nothing compared with the determination of right 
between man and man. Indeed, sir, the evil can 
be endured no longer. . .”" 

The opinions of Mr. Field were strongly shared 
by the public. His own services were enlisted in 
the cause of reform, and in the year 1848 a code of 
civil procedure, designed and drafted by him, was 
adopted by the legislature of New York, consolidat- 
ing law and equity in a single simplified system. In 
the boldness of its innovations it made no conces- 
sions to professional timidity and conservatism. Its 
provisions were sought to be justified on no other 
grounds than their inherent soundness, without 
regard to how far they departed from familiar prac- 
tices. It marked the first complete break, in the 
English speaking world, with the ancient technique 
of the English judicial system. 

From that day the prestige of classical com- 
mon law and equity procedure rapidly crumbled. 
Within five years seven states had adopted the New 
York code. By 1870 it had been placed on the 
statute books of twenty-three states. In 1873 Eng- 
land abolished the system which had so long im- 
peded the administration of justice, and adopted a 
procedure which went even farther than the New 
York code. The English speaking colonies of the 
British Empire followed suit. The reform spread 
to most of the remaining states of the American 
Union, some of which adopted the New York code 
while others set about remodeling their existing 
systems with a view to eliminating their abuses and 
supplementing their defects.? 

But there were a few states where the spirit of 
reform found little or no response. At the head of 
the list stood the state of Illinois. The second com- 


1. Speeches pp. 220-223. 
2. See Hepburn, The Development of Code Pleading. 
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mercial city of the western hemisphere found itself 
engaged in a struggle to meet twentieth century 
conditions with the judicial machinery of the reign 
of Queen Elizabeth. 

Every defect in judicial procedure which Field 
sought to remedy by the New York code of 1848, 
every reason for the wave of procedural reform 
which spread over the United States two genera- 
tions ago, every ground upon which England 
abandoned her system of procedure in 1873, by the 
greatest judicial revolution in her history, was still 
to be found, unaltered, in the judicial system of 
Illinois in the year 1929. 

In the face of such a situation the Chicago Bar 
Association, in that year, undertook to modernize 
the practice of Illinois, as David Dudley Field and 
his collaborators had modernized that of New York 
seventy years before. The problems had become 
more intricate with the passing years, but at the 
same time the added experience of two generations 
had vastly enlarged the information which was 
available regarding the operation of procedural ma- 
chinery. Not only had the New York code itself 
been thoroughly tested by long and severe use 
under infinitely varied conditions, but the new 
English system had demonstrated how far its provi- 
sions were successfully meeting modern needs. And 
in addition, many states had experimented with 
special devices of various types which threw a great 
deal of light upon practicable possibilities of re- 
form. 

The task was assigned to a committee, consist- 
ing of Harry N. Gottlieb, chairman, Isaac S. Roths- 
child, William H. Holly, Chester A. Legg, and 
Floyd S. Thompson, with Charles O. Loucks, chair- 
man of the committee on Judiciary, as an active 
member ex officio.* All were engaged in active 
practice. An adequate survey of the history and 
present status of procedure throughout the United 
States and the British Empire, and the drafting of 
an act which would give to Illinois the best features 
of other systems while preserving the best in her 
own, called for the expenditure of more time than 
the members of the committee had at their per- 
sonal disposal. 

But the larger problems of modern social or- 
ganization have fortunately been counterbalanced 
by the development of better facilities for dealing 
with them. Among these agencies in the legal field. 
was the research endowment of the University of 
Michigan, given by an eminent lawyer of New 
York, the late William W. Cook. He had been pro- 
foundly convinced that the legal profession was 
faced with grave and growing responsibilities for 
the preservation of social and political institutions, 
and that only through organized scientific study 
of the legal system could this responsibility be car- 
ried. The research foundation which he established, 
and to which he contributed his fortune of many 
millions, was designed to be a nation-wide agency 
for such study, available to the public and the pro- 
fession wherever its aid could be of value. 

It was to the legal research institute of the 
University of Michigan that the Chicago commit- 
tee presented its problem, and the present reviewer, 
as professor of legal research, undertook to con- 
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tribute his services as investigator and draftsmay 
in the preparation of the new practice act. 

David Dudley Field, in attacking the problem 
of reform in New York, had observed that there 
were two ways of answering the questions as t 
whether, and in what respect, changes should }y 
made,—“one, by referring to the experience of othe; 
states; the other, by examining step by step th 
proceedings in a cause, according to our present 
practice, considering their necessity, and compar 
ing the whole with a natural system.”* 

Both of these methods were employed by the 
Chicago Bar Association committee. Every pro 
vision found in the Illinois Statutes regulating lay 
or equity practice, was appraised on the basis of 
its inherent usefulness and convenience, and was 
retained or discarded in accordance with the ap 
praisal. The principles of procedure adopted or de- 
veloped by the decisions of the Illinois courts were 
subjected to similar tests. In this way it was de- 
termined how far the existing system, both in its 
general outline and in its details, measured up t 
the present needs of a populous industrial and com- 
mercial state. To that extent it was retained. 

To supply the place of those features of the 
system which did not meet the test of usefulness 
and convenience, and to provide needed machinery 
for wholly new purposes, recourse was had to the 
wealth of experience throughout the English speak- 
ing world with various methods of dealing with the 
problems of judicial procedure. 

The final result was not the abolition of the 
entire system of procedure with which the profes- 
sion in Illinois was familiar, but a composite, 
which preserved all that was considered good in the 
old, replaced with something better everything 
which was discarded as useless and inconvenient, 
and added such new devices as had been shown by 
the experience of other jurisdictions to be worthy 
of a place in a modern procedural system. 

The chief complaints against the administration of 
justice were its delays, its expense and its uncertainty. 
The committee’s problem was to work out a system 
of procedure which would diminish or avoid these 
grounds of criticism. How well it succeeded in 
doing so may be roughly determined by applying 
the following tests to the provisions of the new 
Civil Practice Act: 

1. How far did it bring about an increase in 
operating speed? 

To what extent did it avoid lost motion by 
eliminating unessential requirements, steps or pro- 
ceedings? 

3. To what extent did its simplification of 
rules reduce the possibilities of making mistakes 
and the opportunities for raising objections? 

4. How far did it compel each party to give 
the other full information at every stage of the pro- 
ceedings, so that neither would be able to operate 
behind a smoke screen? 

5. Did it succeed in making procedure more 
elastic and efficient by giving the Supreme Court a 
suitable measure of control by means of rules of 
court? 

1. Higher Operating Speed 
Generally speaking, the time limits fixed for 


the taking of particular steps in judicial proceed- 
, From a letter to John L. O'Sullivan, member of the New ‘ rk 


4 
Assembly, dated January 1, 1842, in Vol. 1, Speeches, p. 226 
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2. Elimination of Useless Steps and Proceedings 


Legal procedure has always been formal, and 
tends to amplify unnecessary re- 
multiply useless steps and pro- 
improvements were made in 
Civil Practice Act. 
The praecipe for a summons was abolished as 
purpose (Sec. 5) ; the requirement 
serve process upon the president 
before making service upon any 
her officer or agent was eliminated (Sec. 17); the 
esture of filing a mere notice of appearance, which 
1 nothing to advance the progress of the cause, 
s abolished (Sec. 20); profert and oyer were dis- 
rded (Sec. 3 bills of particulars were made 
right, without necessitating the 
of an application and order (Sec. 
ns were made unnecessary in a 
ge number ses by liberal rules as to joinder 
ictions and parties and the use of counterclaims 
Secs. 4, 23, 24, 44); trials were dispensed with in 
ertain by authorizing motions to dismiss 
upported by affidavits (Sec. 48); fictitious issues 
vere sought to be eliminated by imposing a penalty 
untrue allegations and denials (Sec. 41) and by 
ithorizing discovery before trial (Sec. 58) and 
mmary judgments upon affidavits (Sec. 57); de- 
inds for admissions were authorized as a substi- 
tute for the Rule 18); and 
e avoidance of new trials in many cases was made 
ssible by aut! a judgment notwithstand- 
the verdict base the evidence (Sec. 68; 
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3. Elimination of Opportunities for Making 
Mistakes and Raising Objections 


Litigation over the meaning and application of 
rules of procedure has been the bane of our system 
administering justice. It is one of the chief 
causes for all three of the major criticisms made 
against the courts,—delay, expense and uncertainty. 
Every rule, and every restrictive or qualifying word 
ind phrase in ffers a possibility for procedural 
rrors by party and for procedural objections 
the other party. A complex system of rules is 
veritable Pandora’s Box of possible procedural 
troubles 


This w 
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Field gave too little attention. But the history of 
the New York code, both in its native state and in 
the many jurisdictions where it has been adopted, 
shows that the practical value of procedural re 
strictions and qualifications may be enormously 
outweighed by the opportunities they unfortunately 
offer for raising technical questions of construction 
and application, which may seriously delay or 
wholly prevent the decision of cases upon their 
merits. 

In preparing the Civil Practice Act this source 
of danger was carefully watched, and the effort 
was made to eliminate every limitation, restriction 
and distinction which did not seem to be essential. 
The result was a striking departure from the type 
of procedural regulation in common use in this 
country, and the adoption of a number of rules very 
similar to those employed in England. 

The portions of the field in which these con- 
siderations played the most important part were 
those dealing with parties and pleading. 

Proper parties, plaintiff and defendant, and 
their proper joinder, have always been a fruitful 
source of litigation. Mr. Dicey found it necessary 
to devote 532 pages, in his classic work on Parties 
to Actions, to a treatment of the common law rules, 
which he reduced to an analytical schedule of 118 
Rules, 18 Subordinate Rules, and 95 Exceptions. 
Calvert on Parties to Suits in Equity was a book of 
318 pages. The “codes” undertook to formulate 
new rules for parties under the fusion of law and 
equity, specifying that a new sort of party called 
the “real party in interest” should, subject to cer- 
tain exceptions, always be the plaintiff, and that all 
persons having an interest in the “subject of the 
action” and in the relief demanded might join as 
plaintiffs, that anyone having an interest adverse to 
the plaintiff might be made a defendant, and that 
all persons “united in interest” must be joined. 
These provisions have probably produced an even 
larger volume of useless litigation than the old 
rules of the common law and chancery which they 
were designed to supplant. 

To eliminate the possibility of these innumer- 
able controversies, an almost unrestricted and un- 
limited joinder was authorized, of all parties who 
had any connection with the controversy, whether 
they were involved jointly, severally or in the alter- 
native. If too many parties were joined they were 
merely to be dropped, and if not enough parties 
were joined they could be added, at any time, by 
order of the court. (Secs. 23, 24, 25, 26). This 
practically removed the hazards involved in the 
doctrine of parties by making it impossible to com- 
mit a mistake not subject to immediate correction. 
and making it hardly worth while to go to the 
trouble of raising technical questions. Inconveni- 
ences which might otherwise result from compli- 
cated joinders could always be avoided by discre- 
tionary orders of the court for separation of issues 
for trial. 

Pleading was the other chief source of useless 
litigation over technical questions of procedure. 
Such litigation has caused much delay and great 
expense, and has always cluttered the calendars of 
both trial and appellate courts. 

Experience indicates that the main reason for 
most of the unnecessary litigation over the form 
and substance of pleadings, has been due to the 
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employment of technical tests of sufficiency, under 
which plausible arguments can be advanced in sup- 
port of innumerable objections having no relation 
to the practical operation of the system. To avoid 
this source of trouble, the Illinois Civil Practice 
Act introduced a new test of substantial sufficiency, 
namely, whether the pleading reasonably informed 
the opposite party of the nature of the cause of 
action or defense which he was called upon to meet 
(Sec. 42 (2)). Bills of pariculars had long been used 
as a means of escape from the technical tests applied 
to the pleadings, and the ease and convenience 
which always attended their use was due in large 
part to the test of sufficiency applied to them. 
They were deemed to be good so far as they reason- 
ably gave information. This test, by the terms of 
the Civil Practice Act, was transferred to the 
pleadings, and if Illinois is to have an experience 
like that of Michigan with the same rule, the 
amount of litigation over the sufficiency of plead- 
ings will be enormously reduced. 

Joinder of actions and the use of counterclaims 
was another department of pleading which at com- 
mon law, in chancery and under the “codes,” had 
been “safeguarded” with so many refinements, lim- 
itations and distinctions, most of them purely tech- 
nical, that the practice had become highly artificial 
and subject to much useless contention. 

The new Civil Practice Act undertook to solve the 
difficulty by cutting the Gordian knot. The whole 
subject was removed from the field of contentious 
litigation by permitting all actions of every kind to 
be joined, and by authorizing all cross claims of 
every type to be employed at will, without any re- 
striction or limitation (Sec. 44). No inconvenience 
can result from this in the pleadings, and if sepa- 
rate trials of some of the issues ought to be had 
they may be ordered by the court (Sec. 44). 

Two other features of the new Civil Practice 
Act properly fall under this head. 

Errors in instructions to juries are guarded 
against by a provision that proposed instructions to 
the jury shall be submitted to the parties by the 
judge before they are given, in order to afford an 
opportunity for making criticisms and suggestions. 
(Sec. 67). And the danger of nullifying proceed- 
ings for review by the commission of “jurisdic- 
tional” errors is removed by a provision that after 
the notice of appeal has been filed, no step shall 
be deemed to be jurisdictional. This will permit 
the proceedings to be corrected in proper cases 
where mistakes are made. (Sec. 76 (2)). 


4. Prevention of “Ambush Warfare” in Litigation 


Failure to provide the parties with adequate 
information for the preparation of their cases was 
the outstanding failure of the common law and 
equity systems of procedure, and the “code” did 
little to supply a remedy. 

It was possible for the plaintiff to employ 
such fictitious formulas as the common counts; the 
defendant was permitted to use a general demurrer 
and a general denial or general issue, none of which 
disclosed anything as to his real position; either 
party was practically free to assert any fact, irre- 
spective of his ability to prove it, or even of a bona 
fide intention to attempt to prove it, and denials 
could be made with a similar disregard of the truth. 
The interrogating parts of bills in equity, and bills 


for discovery, were almost worthless, there was no 
method in legal actions for getting information re- 
garding the evidence of one’s opponent prior to the 
trial, and documents could be concealed until forced 
out at the trial by a subpoena duces tecum. 

Various means were adopted in the Illinois 
Civil Practice Act to remove these serious defects 
in the procedural system. 

Allegations in pleadings were required to be 
concrete, (Sec. 33), and denials were to be specific 
and not evasive (Sec. 40). Every matter of de- 
fense was required to be affirmatively pleaded, even 
though it might amount to an argumentative denial. 
where it would be likely to take the other party by 
surprise if not expressly stated (Sec. 43 (4 
Parties who made untrue allegations or denia 
without reasonable cause and not in good faith 
were subject to be penalized by being required 
reimburse their opponents for expenses incurred by 
reason of such untrue pleading (Sec. 41). Bills of 
particulars were made demandable as of right (Sec 
37). Where a defendant really disputed nothing 
but the amount of the damages he was permitted 
to take issue upon it frankly, instead of being com- 
pelled either to raise false issues as to liability or 
suffer a default. (Sec. 40 (4)). And when a party’s 
position was really an alternative one, he was per- 
mitted to say so honestly, instead of resorting “to 
the fiction of two inconsistent counts or defenses, 
each asserted absolutely and independently. (Sec 
43 (2)). 

To enable each party to obtain full information 
before trial as to the evidence of his opponent, the 
broadest provision has been made. Either party 
may, without any order of the court, take the 
deposition of any other party or any witness, re 
garding any matters in controversy. (Sec. 58 (2), 
Rule 19). Any party may make request in writing 
for the admission by any other party of any spe- 
cific fact, or of the genuineness of any document, 
and if such admission is unreasonably refused, the 
party refusing will be compelled to make reim- 
bursement for the expense of proof. (Sec. 58 (2), 
Rule 18). Sworn lists of relevant documents may 
be obtained from any party, and if they are in his 
possession such documents may be inspected, or 
any party may apply for an order against any other 
party at any time to show cause why he should not 
produce for inspection any designated document 


(Sec. 28 (2), Rule 17). 


5. Introduction of More Elasticity by Grant of 
Rule-Making Power 


The use of the rule-making power by courts is 
not a general panacea for procedural difficulties 
No court has ever exercised it with the skill, dili 
gence and public spirit hoped for by the advocates 
of that method of regulating procedure. 

On the other hand, legislative codes are un 
satisfactory because of excessive rigidity. 

The legislature, as the representative of the 
long-suffering public, is more likely to be willing 
to undertake substantial changes, to introduce 
fundamentally new principles, and to abandon prac 
tices which, owing to their familiarity, do not seem 
highly objectionable to the judges. But the 
technical details of procedure cannot be full) 
understood by a lay assembly, and technical ma- 
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progressed. The membership was enlarged, to 
bring in a wider range of views. The State Bar 
Association actively cooperated. The professors of 
procedure of three great law schools of the state, 
Northwestern University, the University of Chi- 
cago and the University of Illinois, took an im- 
portant part in the debates. The completed draft, 
as tentatively approved by the committee, was pub- 
lished by the Committee on Judicial Administration 
of the State Bar Association, and distributed to the 
entire bar of Illinois, for discussion and criticism. 
The suggestions which resulted from a year’s study 
and discussion of the draft by the local bar associa 
tions of the state, were assembled and considered, 
and a final draft was then made and presented to 
the legislature. 

The entire plan was conceived and carried out 
by lawyers. It was a voluntary contribution by 
the profession to the well being of the public. As 
such it stands in sharp contrast to the English 
Judicature Acts of 1873 and 1875, which were forced 
upon the legal profession by an outraged public 
which had spent two generations in an intensive 
struggle for a better administration of justice.® 

Epson R. SUNDERLAND. 
University of Michigan. 
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Journal of Air Law, April (Chicago)—The Problem of 
Liability for Damages Caused by Aircraft on the Surface, by 
André Kaftal; The Federal Work Relief Program and State 
Aviation Encouragement, by Fred L. Smith; Recent Develop- 
ments in Air Transportation, by James H. Doolittle ; Univer- 
sality Versus Nationality of Aircraft, by Margaret Lambie. 


Oregon Law Review, February (Eugene, Ore.) —Common 
Objectives for Law Schools and Bar Examiners, by Philip J. 
Wickser; The Constitution, the Supreme Court and the N. |. 
R. A., by Ray A. Brown; Current Problems of Public Utility 
Rate Regulation, by Irvin Rooks and Harry R. Booth; The 
Emergency Railroad Transportation Act (1933), by R. V. 
Fletcher; How the Common Objective of Bar Examiners and 
Law Schools Can Be Achieved, by Douglas B. Maggs. 


Columbia Law Review, February (New York City)—Legal 
Science and Reform, by Hessel E. Suse The Present Status 
of the Six Months’ Rule, by Thomas O. Fitzgibbon ; The In- 
dustrial Purchaser and the Sales Act, by Nathan Isaacs ; Crime, 
Law and Social Science: A Symposium, by Beardsley Ruml, 
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1933 in Aeronautics, by Reginald D. Cleveland; Legal Ques- 
tions Concerning Aerodromes on the Open Sea, Usually Re- 
ferred to as Floating Islands, by Roberto Sandiford ; The In- 
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son Davis. 


University of Pennsylvania Law Review, April (Philadel- 
phia, Pa.)—Noise as a Nuisance, by William H. Lloyd; The 
Degree of Defendant's Fault as Affecting the Administration 
of the Law of Excessive Compensatory Damages, by Ralph S. 
Bauer; “Jeopardy” During the Period of the Year Books, by 
Marion S. Kirk; Nebbia vs. People: A Milestone, by Morris 
Duane. 
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Constitutional Aspects of National 


Recovery Program 
(Continued from page 289) 


tion ultimately results in administration conducted in 
large measure by subordinates, and free from practical 
restraint upon the part of the judiciary, except in the 
case of obvious and flagrant abuse of power. 

If these Acts and the implications contained 
therein and in their administration be valid, then there 
has been accomplished a complete change in the theory 
of our government, and in the relation of the Federal 
and State governments to each other, affecting both 
the rights of the States and the activities of every 
individual. It has not been the purpose of this paper 
to discuss the wisdom or unwisdom of such change, 
but it seems important that we should not only know 
the road on which we are traveling but the destination 
to which it leads. 





Review of Recent Supreme Court Decisions 
(Continued from page 298) 


that to the effect that the tax is required of the ap- 
pellant on all gasoline sold, and that this is unreason- 
ably discriminatory, since purchasers using for a pur- 
pose other than motor fuel may procure a refund. But 
no injury to the appellant was found in this, since the 
distributor is merely an agent to collect the tax. In 
regard to this Mr. Justice Roperts said: 

The method of imposition and collection of the tax does 
not deny the equal protection of the laws guaranteed by the 
XIV Amendment. Complaint is made of several features 
of the law which are said to create arbitrary discrimina- 
tions. Appellant first says that as it must pay to the state 
a tax of three cents on every gallon of gasoline imported, 
whereas the user who employs the gasoline purchased for 
some other purpose than motor fuel may obtain a refund 
of the tax paid in respect of the fluid so used, the law at- 
tempts to impose a tax on the distributor for the benefit 
of persons who buy or use gasoline for some purpose other 
than the operation of a motor vehicle on the highways, and 
that the result is the imposition on the distributor of a tax 
for the benefit of this other class of persons. 

The short answer to the contention is that the statutes 
properly construed lay no tax whatever upon distributors, 
but make of them mere collectors from users of motor 
vehicle fuel, and refund the tax only to that class of users 
upon whom no excise is intended to be laid. The distributor 
does not pay the tax; the user does. It cannot therefore be 
said that any tax is laid upon the appellant in ease of an- 
other class of taxpayers. 

The case was argued by Messrs. Paul E. Roadifer 
and M. D. Kirk for the appellant and by Mr. L. W. 
Powers for the appellees. 


Taxation—Federal Inheritance Tax—When Not 
Retroactively Applied 

The Revenue Act of 1921, Section 402, imposing an 
inheritance tax on a decedent’s gross estate, determined by 
including the value at the time of his death of all prop- 
erty to the extent, among other things, of the interest 
therein held jointly or as tenants by the entirety by the 
decedent and another person, is not retroactively applied by 
including in the value of the decedent’s estate one-half the 
value of real estate held jointly by himself and his wife at 
the date of the decedent’s death, although the joint estate 
was created prior to the enactment of the statute. 

Griswold v. Helvering, Adv. Op. 14; Sup. Ct. Rep. 
Vol. 54, p. 5. 

In this opinion the Court disposed of a question 


as to whether Section 402 of the Revenue Act of 192} 
was applied retroactively. That Act, imposing an jn- 
heritance tax, provides in Section 402: 

That the value of the gross estate of the decedent shall 
be determined by including the value at the time of his 
death of all property. 

(d) To the extent of the interest therein held jointly 
or as tenants in the entirety by the decedent and any other 
person. 

The decedent died in 1923, while the quoted pro- 
vision was in effect, holding, as a joint tenant with his 
wife, certain real estate conveyed to them in 1909 
This the commissioner valued at $90,000 and included 
the whole amount in the decedent’s gross estate in fix. 
ing the inheritance tax. The Board of Tax Appeals 
ruled that only the decedent’s one-half should have been 
included, and the Circuit Court of Appeals affirmed 
the Board’s ruling. 

On certiorari, this was affirmed by the Supreme 
Court in an opinion by Mr. Justice SUTHERLAND. In 
reaching its conclusion the Court rejected the conten- 
tion that the Act was applied retroactively, pointing out 
that the tax was directed at the decedent’s interest at 
the time of his death, rather than at the creation of 
such interest. 

Whether this application of the statute gives it a re- 
troactive effect is the sole question here involved and 
with that we find no difficulty. Under the statute the death 
of the decedent is the event in respect of which the tax 
is laid. It is the existence of the joint tenancy at that time, 
and not its creation at the earlier date, which furnishes the 
basis for the tax. By the judgment under review, only 
half of the value, that is to say, the value of decedent's 
interest, has been included, leaving the survivor's interest 
unaffected. After the creation of the joint tenancy, and 
until his death, decedent retained his interest in, and con- 
trol over, half of the property. Cessation of that interest 
and control at death presented the proper occasion for the 
imposition of a tax. . . And since that is all that is sought 
to be reached by the tax here in question, the complaint that 
the statute has been given a retroactive application ob- 
viously is without substance. The statute as applied does 
not lay a tax in respect of an event already past, but in 
respect of one yet to happen. 

The case was argued by Mr. William N. Haddad 
for the petitioner and by Mr. Erwin N. Griswold for 
the respondent. 


The National Recovery Act: Is It Constitutional? 
(Continued from page 280) 


this recovery program. It did not concern the ques- 
tion as to whether the Constitution should be modified 
and changed. It was directed solely to the relation 
of the Act to the Constitution as it is written and as it 
has been interpreted. We leave these other questions 
to other times and other places. If regulation such as 
that imposed by this Act is desired by the people, it 
can doubtless be lawfully secured. But—and I quote 
Justice Holmes—‘“a strong public desire to improve the 
public condition is not enough to warrant achieving the 
desire by a shorter cut than the Constitutional way.” 
Whatever then may be the answer to these questions 
of policy and politics, for the lawyer who has taken the 
oath there is, as to this Act, but one problem. Is the 
Act within the Constitution? It is not, and his duty is 
clear. He should so declare. Higher than any obliga- 
tion the lawyer owes to some supposed immediate 
public welfare, is his duty to sustain that charter of 
our liberties. 


60. Pennsylvania Coal Co. v. Mahon, 260 U. S. 393, 416. 
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the investor of small means, ade- 
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of material facts by those who 
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securities on market 

ne. ) 
in full sympathy with that pur- 
The true objective seems to me 
ther broader than that which Pro- 
sor Dodd has i cated: it is to pro 
the investigat large and small 
like, from losses however 
used. Providing new legal remedies 
but one method to that end, and the 
of that method is subject to limita 
s not manifest from the mere letter 
the statute The degree of protec- 
afforded to investors does not in- 
ease in direct ion to the severity 
the law, any e than actual pro 
tion against violence increases with 
criminal penalties. 
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> but in all its prac- 
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legal remedy of rescission or damages 
for misstatements or omissions in docu- 
ments upon which the investor has 
never relied, the very existence of 
which may not have come to his knowl- 
edge. Professor Dodd amplifies the 
case for this from the standpoint of 
legal theory along the familiar lines of 
imposing responsibility for the ultimate 
consequences of conduct. But the es- 
tablishment of a right to legislate in a 
certain way does not establish the social 
desirability of the legislation. To point 
ut the legal possibility is not to con- 
clude the discussion, as Professor Dodd 
seems to assume, but merely to in‘tiate 
it. 

My objection to the statutory device 
of liability for representations to per- 
sons who have not actually known about 
them or relied upon them is not that 
the imposing of such liability is lacking 
in due process, but is largely that the 
use of this device is likely to work 
badly from the standpoint of the inves- 
tor. Professor Dodd maintains that 
the investors whom he desires to pro- 
tect “are quite incapable of making any 
careful investigation of the securities 
they buy.” He is apparently willing 
that such people should be encouraged 
by law to act in the full confidence of 
their ignorance, relying upon new legal 
remedies to relieve them from any un- 
fortunate consequences. Such a policy 
fortifies the investor in the belief that 
investment of savings is on a par with 
hasty purchases of canned vegetables, 
to which Professor Dodd refers. 

On the question of policy, not on the 
question of loyalty to investors, I differ. 
lo have the Government tell investors 
that they need not attempt to inform 
themselves about security they propose 
to buy seems to me to tend to delude 
them. Legal aids to investors should 
not be such as to minimize the impor- 
tance of care and the exercise of busi- 
ness judgment in the making of in- 
vestments and the necessity for making 
actual use of available information. 
Che use of such judgment and the actual 
employment of information made avail- 
able to investors may well furnish more 
real protection against losses than 
remedies applicable only where there 
is some misinformation. 

Why should the Government in its 
effort to protect investors proceed pri- 
marily by amassing in Washington, as 
it is doing now, vast quantities of de- 
tailed information in such form that 
an ordinary investor cannot make use 
of it? It is not to be merely assumed 
that registration statements of several 
hundred pages, laboriously and expen- 
sively prepared, reposing in Govern- 
ment files, and condensed prospectuses 
of fifty printed pages or more, do very 
much to help the genuine investor in 
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the process of actually selecting securi- 
ties. It is clear, of course, that they do 
make work of a sort for the lawyer, 
both in preparation and in probable liti 
gation. 

It might be more effective to proceed 
rather on the basis of requiring by law 
a prospectus of reasonable compass, in 
understandable form, and furnishing an 
incentive for the prospective investor 
to use it. That is the basis of the 
English Companies Act, and it seems 
to me better calculated to afford real 
help to the investor. Professor Dodd 
objects to what he terms “immunizing” 
the issuers of securities from liability 
to ultimate purchasers with whom they 
have no legal privity. May we not, in 
contrast, object to a statutory provision 
immunizing prospective purchasers 
from any duty of self help or educa- 
tion? 

From the standpoint of realistically 
protecting investors against losses, 
other factors also must be taken into 
account. If the act with its uncertain- 
ties and its extreme liabilities and penal- 
ties operates to decrease the flow of 
capital into industry, existing investors, 
as well as prospective investors, may 
find themselves prejudiced. The indus- 
trial process cannot be maintained with- 
out the supplying of capital for re- 
financing and expansion. Unless the 
Government is permanently to take over 
this function, cessation of the flow will 
cause existing investments to droop 
and new investments to wither in the 
bulb like vegetation in a waterless field. 

Again, on the question as to the 
make-up of boards of directors, while 
Professor Dodd is pleased with the 
prospect of driving off boards those 
who cannot devote most of their time 
to the activities of the particular enter- 
prise, the prudent investor may well 
be concerned over the effect of such a 
course. Boards of directors cannot be 
entirely made up of full time managers 
or executives: they should contain busi- 
ness men of general experience and 
judgment whose counsel can be drawn 
upon in matters of policy. <A) board 
made up of accurate accountants and 
salaried executives might make a mini- 
mum of misstatements but might run 
the company into failure through mis- 
takes of policy. 

To my thinking, regard for the very 
objectives which Professor Dodd insists 
upon dictates change in some of the 
provisions of the act which he would 
retain. He himself indicates very 
serious practical objections to having 
the act unduly severe by pointing out 
the grave hazards as to the actual out- 
come of jury trial under such provi- 
sions. 

To Professor Dodd, the absolute lia- 
bility of issuing companies for any 
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error or omission, even though the ut- 
most care was exercised, should be re- 
tained. 1 venture to continue to differ 
on this point, again on grounds of social 
policy. I repeat that in my judgment 
no justification appears for proceeding 
on the basis that the investor should be 
treated as an involuntary purchaser of 
securities offered—as a mere automaton. 
When the investor buys he does so for 
ordinary business reasons and his act 
rests ‘upon no higher plane than that of 
the seller. 

How can a buyer of securities, or any 
one else, expect more of a board of 


directors or of officers than the exer- 
cise of honest judgment and due care? 
Those being exercised, the existence of 
error is a risk inherently incident both 
to the conduct of business and to the 
practice of investment, and this inherent 
risk the investor may well be called 
upon to share. Protect him to the full 
against dishonesty or negligence, but 
to insure him against error which could 
not have been guarded against by the 
exercise of care is more than is his due 
and than the practical operation of busi- 
ness permits. 

It has not been demonstrated that to 


——— I 


make the management of business enter. 
prise and the conduct of financing for. 
bidding and burdensome to reasonabje. 
honest men will in the long run benefit 
investors or the public generally. The 
problem of getting the Securities Ag 
into a form in which it will afford the 
maximum of genuine protection to jp. 
vestors without sacrifice of their own 
larger interest is one which should be 
further discussed in the spirit of the 
search for truth which the complexities 
of the problem demand. 
ArtTHurR A. BALLANTINE. 
New York City, April 13, 1934. 
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Massachusetts 





—— Committee of Bar Association of 
yw of Boston Recommends Further 
vities for Organization—Wel- 
— New Members—Plan to 
Give Membership Larger Par- 
ticipation in Work 
A special committee of the Bar As- 
sociation of the City of Boston, ap- 
pointed to consider the question of ad- 
ditional activities which the Association 
might properly undertake, has presented 
its report. It is published in the Bar 
Bulletin (Feb. 14) and inasmuch as the 
question is one of interest to all Bar 
Associations, a brief digest of the 
committee’s suggestions is here printed. 
The committee submits recommen- 
dations on the four subjects of Re- 
ception to New Members of the Bar, 
Legal Lectures, Program to Assist in 
Bringing About Judicial Reform, and 
Proceedings within the Association. 
On the first subject the report says: 
“The committee feels that the Bar 
Association should hold a_ reception 
regularly on the afternoon or evening 
of the day that the new members are 
sworn in to the bar to make that day 
one that they will never forget. We 
believe that it presents an unusual op- 
portunity to create among the young 
lawyers an atmosphere of good fellow- 
ship and to bring home to them the ap- 
preciation of the fact that it is a profes- 
sion upon which they are about to en- 
gage, and that they will meet with 
responsibilities and confidences not gen- 
erally present in ordinary business. It 
is estimated that as a result of the Janu- 
ary examinations there will be about 
one hundred fifty new members admit- 
ted to the bar. The date will probably 
be some time about the middle of April. 
We should arrange to have some mem- 
bers of the bar give short talks to the 
new members on legal ethics, the good 
fellowship of the bar and the high 
standard of dealings which we should 
at all times cultivate and insist upon in 
our dealings with fellow members of the 


bar, as well as with clients. It is sug- 
gested that at the first of these meet- 
ings the members of the bar practicing 
in Suffolk County who have been admit- 
ted during the last two years be also 
invited.” 

The committee recommends arrange- 
ments for legal lectures, as follows: 

“The active lawyer has little time to 
keep pace with the constant development 
of the law, except in the special field 
in which he is particularly interested. 
We therefore recommend an annual se- 
ries of lectures by recognized authorities 
under the auspices of the Association. 

“The subjects to be presented should 
be of general interest to the members 
rather than highly specialized. Quali- 
fied men in the vicinity of Boston could, 
we believe, be obtained to lecture with- 
out an honorarium, so that no admission 
charge would be required, at least at the 
start. 

“It is suggested that the lecturers be 
invited to speak on such subjects as the 
following: ‘The Restatement of the 
Law,’ ‘Recent Important Massachusetts 
Decisions,’ ‘Recovery Legislation,’ or 
any other subject of general interest. 

“The Bar Associations of Cleveland, 
Cincinnati, New York City and other 
places conduct similar lectures. In 
Cleveland they charge $2.00 for tickets 
for six lectures for the older lawyers 
and $1.00 for lawyers practicing less 
than two years, and conduct two series 
of lectures each year. They have had 
the following speakers: Dean Roscoe 
Pound—‘Recent Developments in the 
Law of Equity of Interest to Practicing 
Lawyers,’ Professor Samuel Williston 
—‘Some Problems in the Law of Con- 
tracts of Interest to Practicing Law- 
yers,’ Dean Francis H. Bohlen—‘Some 
Problems in the Law of Torts,’ Profes- 
sor Austin W. Scott—‘Current Prob- 
lems in the Law of Trusts.’ They have 
invited outstanding authorities and the 
lectures have been a notable success.” 

The most important of the recommen- 
dations takes the form of a “Program to 
Assist in Bringing About Judicial Re- 
form.” Basing the statement on past 
experiences in the State, the commit- 


tee declares that “it is impossible to 
consider or treat any aspect of our 
judicial system as a thing to be im- 
proved by itself if we hope to accom- 
plish anything more than temporary 
patchwork. We have been led irresisti- 
bly, therefore, to the conclusion that 
we should recommend to this Associa- 
tion as its principal objective the bring- 
ing about of a study and revision of the 
entire judicial system.” 

It therefore recommends the adop- 
tion of a resolution to this effect by the 
Association, and suggests, if the reso- 
lution is adopted, that the President 
immediately appoint a committee to su- 
pervise and stimulate the carrying out 
of its declared purposes. The commit- 
tee, it adds, should have the following 
instructions : 

“(a) To consult with the Judicial 
Council as soon as possible and find out 
whether it could and would undertake 
such a work; what assistance it would 
need; and what funds. 

“(b) To obtain the advice of a pro- 
fessional publicity expert on the best 
manner of presenting this whole proj- 
ect to the bar and to the public, and 
obtaining their support. 

“(c) To consult with other bar as- 
sociations in the Commonwealth for the 
purpose of obtaining the adoption of the 
same or a similar resolution. 

“(d) To consult, and if possible, co- 
operate with the other groups now en- 
gaged in various fields of legal reform. 

“(e) At the proper time, and only 
after a careful consideration of the state 
of public opinion and the chances of 
success, to arrange for the presentation 
to the legislature of such draft acts as 
may be necessary to give the Judicial 
Council the power, assistance and funds 
to undertake the work. 

“(f) To report to the entire Asso- 
ciation, at reasonable intervals, the prog- 
ress being made, and to see that the 
entire membership is notified of the 
exact time and place of any legislative 
hearing on the draft acts mentioned 
above.” 

Under the last head the committee 
submits a plan to meet the criticism 
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the local bar associations of 

-higan. Twenty-nine of the forty 

cal bar associations of the state were 

resented at the meeting, the total 
umber of persons registered being one 
indred sixty-four. 

Hon. Philip J. Wickser of Buffalo, 
York, Secretary of the American 
Association’s Committee on Co- 

rdination, was a guest at the meeting 

d addressed the morning session. He 

resented an interesting and instruc- 


tive plea for coordination among the 


associations of the state and co- 
peration between the members of the 
ir. He also explained in some de- 
| the National Bar Program, its pur- 


pose, and the results which are being 
achieved by it. 

The afternoon session was devoted 
to section meetings for state and local 
bar association committees on the four 
subjects of the National Bar Program 
At these meetings the discussion was 
centered around the most important of 
the issues before the several commit 
tees, and in each of the meetings dis 
cussion was directed particularly to the 
questionnaires submitted by the Ameri 
can Bar Association in connection with 
the National Bar Program. 

The meeting closed with a banquet 
the principal speaker being Hon. Earle 
W. Evans of Wichita, Kansas, presi 
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36th Annual Statement, December 30, 1933 


MARYLAND 


COMPANY 


Real Estate (Home Office Buildings) 
Real Estate (Philadelphia Office Buildings) 


Premiums in course of collection (less than 90 days 


Reinsured losses due from other Companies... . 
Cash in suspended Banks recoverable under Deposi- 


Total Admitted Assets 


with National Convention of 
Commissioners Security Valuations 


LIABILITIES 


Reserve for Federal, State and other taxes 
Reserve for unadjusted claims... . 


Reserve for Commissions due on premiums in course 
of collection (less than 90 days due). . 


Reserve for Sundry Accounts... 
Reserve for Real Estate Depreciation 
Funds held under reinsurance treaties. 


Preferred Stock $2,000,000.00 


**This reserve represents difference between values carried in assets 
for non-amortizable bonds and for all stocks, and actual Decem- 
ber 30, 1933, market quotations on such bonds and stocks. 


Although the sale of the first Convertible Preferred Stock had not 
been consummated on December 30, it has since then been com- 
pleted, and this statement gives effect to that transaction. 


CASUALTY 


BALTIMORE 


.. «+ -$21,056,692.46 
2,551,182.79 
775,412.18 
208,758.96 
1,842,456 .38 
280,687.15 

. 1,409,785.69 

iN ‘ 83,275.09 


8,664,977.87 
686,054.74 


420,176.89 
. .$82,474,859.20 


Insurance 


$ 8,108,402.16 
369,766.82 
14,857,114.79 


697,563.10 
24,741.04 
634,139.37 
124,260.78 
1,402,344.05 


ce 500,000.00 
4,256,027.14 


$32,474,359.20 
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dent of the American Bar Association. 
Mr. Evans’ message contained the plea 
to lawyers to coordinate their activities 
for the restoration of public respect for 
the legal profession. Specifically he 
urged that the profession bend its best 
efforts in the direction of improving 
the enforcement of criminal law, and 
he also urged that attention be given 
the matter of preventing unauthorized 
practice of law by laymen so far as 
such unauthorized practice is resulting 
in harm to the public. Mr. Evans’ ad- 
dress was most enthusiastically re- 
ceived. 





South Carolina 





South Carolina Bar Association Ap- 
proves Plan for Bar Incorporation— 
Senator Steiwer of Oregon Dis- 

cusses National Recovery Act— 
Alva M. Lumpkin Elected 
President 
The South Carolina Bar Association, 
at its recent annual meeting held at 

Columbia during the week of March 

15, approved a committee recommenda- 

tion for the incorporation of the Bar 

of the State. The proposed bill con- 
tains features made familiar by legisla- 
tive incorporation acts in other States. 

Under it the President and Vice-presi- 

dent would be elected by the State Bar 

and the Secretary and Treasurer by a 

council composed of one member from 

each judicial circuit and the President. 

In connection with the meeting Sena- 
tor Frederick Steiwer of Oregon deliv- 
ered an address on the National Re- 
covery Act in the Hall of the House of 

Representatives. 

“In the many complexities which 
surround the recovery act,” he said, 

“there is much to lead to the conclusion 
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that the act may be sustained in its en- 
tirety, but that in the consideration 
which the courts give to it severe limi- 
tations may be placed upon its construc- 
tion. 

“The result of such limitations will 
be that although the act is sustained, 
certain of the codes may be held as ex- 
traneous to the act. Practices under 
the codes made strictly in compliance 
with their provisions may therefore be 
held as improper because done without 
the sanction of the law. 

“The problems treated by me in the 
comment which I submit tonight are 
only the beginning of the great series 
of problems which will grow out of 
the administration of the act and it 
may well happen that the scope of the 
law shall be measurably curtailed and 
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the efforts of the federal authority re. 
stricted within narrower bounds than 
presently contemplated, and then we 
will be confronted with the problems 
of legislative alteration or amendment, 
or with the election to abandon the ex. 
periment as a mere incident of the de- 
pression. 

“Whether we will then go forward 
or turn back to the old order will be 
America’s responsibility of tomorrow,” 

Dean A. B. Dobie of the University 
of Virginia Law School spoke at the 
annual dinner and Judge Martin F 
Ansel, of Greenville, the sole survivo: 
of the group that founded the Bar As- 
sociation fifty years ago, gave inter- 
esting reminiscences of the history oj 
the organization. In his address, ac- 
cording to the report of the meeting 
in a Columbia newspaper, Dean Dobie 
pointed out that vital human rights 
even life itself, may hinge on the mean- 
ing of a word. 

“The laymen,” said Dean Dobie, “is 
apt to think that the defining of a word 
or the interpretation of a phrase or 
clause is for the critic, scholar, lexico- 
grapher, or exegete. 

“But, when human rights are at stake 
such as life, liberty or property, there 
is only person in our civilization who 
can effectively define and that is the 
judge.” 

Dean Dobie gave illustrations oi 
when life or death depended on the 
definition of a word or phrase and, 
touching upon the intricacies of the 
law, said: 

“A man may be dead, for some pur 
poses, under our law, and not dead for 
other purposes. The same is true of 
birth and marriage.” 

The speaker said that, contrary to 
the generally accepted view, words the 
courts must define were not merely 
technical legal expressions but also 
commonly used terms. He said English 
and American courts had interpreted 
more than 200,000 words and expres- 
sions. 

He cited as an illustration a case in 
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gress,—written before the Depres- 
sion, to support the Recovery 
Measures. By James F. Lawson, 
B.S., L.L.B. 

“Needless to say I found it most inter 
esting. It is a powerful brief you have 
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the Georgia Supreme Court was 
whether a water- 


upon to rule 
vegetable and de- 


is a fruit or 
t was both. 
Association honored Judge M. F. 
by conferring on him the first 
embership in history of the 
ation 
Alva M. Lumpkin, of Columbia, 
osen President, and the follow- 
ther officers were elected: John 
untey, Jr., Secretary and Treas- 
Paul A. Cooper, chairman of the 
itive committee, and D. W. Robin- 
r., and John W. Crews, members 
executive mmittee, all of 
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The Movement for Bar Integration 





Seven years ago the Kentucky State 
Bar Association resolved upon inclusive 
organization by statute. In three suc- 
cessive regular sessions of legislature 
its bills were defeated. And three 
times the Association resolved to return 
to the fight and achieve success. In 
the recent regular session the Bar As- 
sociation won a notable victory. Its bill 
was passed in the house by a vote of 
82 to 2; in the senate by a vote of 
29 to 7. The act differs from all others ; 
it directs the Court of Appeals to de- 
termine by rules the nature of the state 
bar’s organization and mode of opera- 
tion. The legislative session terminated 
February 15, and almost immediately 
upon the taking effect of the act the dis- 
cussions of suitable rules were arranged 
by the Court of Appeals with represen- 
tatives of the bar. The act is unfor- 
tunate in two respects. First, in limit- 
ing members’ dues to two dollars per 
years. The gross income may be larger 
than that of the Association with dues 
of four dollars, but there will neces- 
sarily be increased expense. But this 
is not presently a very serious matter. 
It is safe to presume that a majority 
of the profession will insist upon an 
amendment of this clause as soon as the 
benefits of inclusive organization and 
self-governing powers are appreciated. 
Second, there is a provision which per- 
mits any person not holding himself out 
as a practicing attorney “to write” a 
deed, mortgage or will. The language 
is difficult of practical interpretation, 
and the protection of the public will be 
afforded by the courts, but this text, 
whatever its validity, has no place in a 
bar organization act. 


Quite recently committees have been 
put to work in South Carolina and 
Arkansas to study bar integration and 
report on the best mode of approach. 
It now appears probable that in 1935 
there will be bar bills introduced in 
about thirteen states. There have been 
instances of complete achievement with 
such measures upon their first introduc- 
tion but more commonly the first fight 
is one which results only in develop- 
ing and hardening the will of the pro- 
ponents. The history of these efforts 
since 1923 seems to prove little more 
than what is true of all legislation, that 
results are fortuitous and unpredict- 
able, and that there must be determina- 
tion to persevere in the work, especially 
outside the legislature. 


By an amendment in 1931 the Ala- 
bama State Bar was empowered to de- 
termine and fix the requirements for 
admission to practice. Action was re- 
cently taken on this subject. The new 
rules require all candidates taking the 
examination in 1935 to have had one 
vear of pre-legal college education, or 
its equivalent, and all candidates taking 


the examination thereafter to have had 
two years of college education or its 
equivalent; the study of law must be 
three years in a school approved by the 
American Bar Association or four 
years in an unapproved school. Appli- 
cants will be permitted to take not more 
than three examinations. 

At the mid-year meeting of the Wis- 
consin State Bar Association Chairman 
Hardgrove of a bar integration subcom- 
mittee reported a decision adverse to 
the idea of asking the supreme court to 
organize the entire bar of the state by 
rule. The opinions in the last Cannon 
case (206 Wis. 374) and In re admis- 
sion of certain persons to the Bar (211 
Wis. 337) foreclose such an approach. 

The “1934 Year Book” of the State 
Bar of Oklahoma represents a step in 
advance in bar publications. In a little 
more than 100 pages it presents in con- 
venient form the bar act and related 
statutes, the rules of professional con- 
duct, the causes for disciplinary action, 
the rules of procedure in disciplinary 
cases, the rules controlling election of 
officers, advisory opinions on problems 
of ethics (45 to 64 incl.), the officers 
and governors, the administrative com- 
mittees and standing committees, and 
a directory of all active members. It 
would seem that the work of the Board 
of Governors in rendering advisory 
opinions is a very useful and educative 
proceeding. 


Under the leadership of President 
Giles J. Patterson the Florida State 
Bar Association has been formulating 
a plan for affiliation with local bar asso- 
ciations with the expectation that this 
step will lead in time to integration 
under statutory powers. Its immediate 
effect will be to aid the State Associa- 
tion in its program of legislation. Hav- 
ing in the past two years revised chan- 
cery procedure and probate procedure, 
it now has a committee drafting a re- 
vised judicial article, and hopes soon 
to begin work on several lines of statu- 
tory revision. There are few states in 
which the bar has performed an equal 
amount of constructive work. As 
pointed out in President Patterson’s 
annual address on March 22 the Asso- 
ciation has great resources for public 
work as yet unemployed and can readily 
keep a number of committees on legis- 
lation at work at the same time. 

A rigid system of judicature in a 
jurisdiction where there is a consider- 
able increase in litigation has always 
resulted in congestion and delay. That 
this is not necessary has not been gen- 
erally understood. Of late it has ap- 
peared that the system is not so rigid 
that the judiciary cannot be supple- 
mented from the bar. In Massachu- 
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setts there has been some relief by the 
use of referees in ordinary actions; in 
Los Alngeles county several hundred 
lawyers have assisted the court by try- 
ing both jury and non-jury cases in the 
past year; and recently in Oklahoma 
the Supreme Court and newly established 
Judicial Council have arranged to make 
up fifty commissions, each having three 
practitioners as members, to aid the Su- 
preme Court in clearing up its docket. 
The Board of Governors of the State 
Bar has made up a list of 300 practi- 
tioners from which selections will be 
made. This action is made possible by 
the conception on the part of the Su- 
preme Court that, in the performance 
of a duty imposed by the constitution, 


it inevitably possesses the power to 
select aides and advisors without wait- 
ing for action by the legislature, which, 
under the same constitution, is given no 
authority, express or implied, in respect 
to strictly judicial functions. On the 
same sound constitutional theory the 
Supreme Court, assisted by the Judicial 
Council, contemplates an early revision 
of appellate and trial procedure, which 
is another essential element in render- 
ing justice promptly. 


Following is the Kentucky Bar Act 
as enacted in regular session adjourned 
March 15, 1934: 

“An act providing for the adoption 
and promulgation by the Court of Ap- 
peals of Kentucky of rules and regula- 
tions defining the practice of law, pre- 
scribing a code of ethics governing the 
professional conduct of attorneys at law 
and the practice of law, establishing 
practice and procedure for disciplining, 
suspending and disbarring attorneys at 
law, providing for the organization and 
operation of a bar association, prescrib- 
ing fees to be paid for the administra- 
tion of this act, and the collection and 
disbursement thereof. 

“Be it enacted by the General As- 
sembly of the Commonwealth of Ken- 
tucky : 

“Sec. 1. The Court of Appeals of 
Kentucky shall, from time to time, 
adopt and promulgate such rules and 
regulations as the Court may see proper. 

“(A) Defining the practice of law, 
but no provision herein shall prevent 
any person not holding himself out as 
a practicing attorney from writing a 
deed, mortgage or will, or prevent any 
party from drawing any instrument to 
which he is a party. 

“(B) Prescribing a code of ethics 
governing the professional conduct of 
attorneys at law and the practice of 
law. 


“(C) Establishing practice and pro- 


cedure for disciplining, suspending, and 
disbarring attorneys at law. 

“(D) Organizing and governing a 
bar association of the attorneys at law 
of this state to act as an administrative 
agency of the Court of Appeals of 
Kentucky for the purpose of enforcing 
such rules and regulations as are pre 
scribed, adopted, and promulgated by 
the Court of Appeals under this act 
providing for the government of the 
State Bar as a part of the judicial de 
partment of the state government, and 
for such divisions thereof as the Court 
of Appeals shall determine, and requir- 
ing ali persons practicing law in this 
state to be members thereof in good 
standing, and fixing the form of its or- 
ganization and operation. 

“(E) Fixing a schedule of fees tobe 
paid for the purpose of administering 
this act, and rules and regulations to be 
prescribed, adopted, and promulgated 
hereunder for the collection and dis- 
bursement of such fees, provided, that 
the annual fees shall not exceed the sum 
of two ($2.00) dollars. 

“Sec. 2. When and as the rules of 
Court herein authorized shall be pre 
scribed, adopted, and promulgated, all 
laws or parts of laws in conflict there- 
with shall be and become of no further 
force or effect to the extent of such 
conflict. 

“Sec. 3. If any section, subdivision, 
sentence, or clause of this act shall be 
held invalid or unconstitutional, such 
fact shall not affect or impair the 
validity of the remaining portions of 
this act. 


The annual meeting of the Bar Asso- 
ciation of the Fifteenth Judicial Dis- 
trict (Neb.) was held at O'Neill in 
February, and officers were elected as 
follows: President, W. T. Wills, Butte, 
Neb., Vice-President, William M. Ely, 
Ainsworth; Secretary-Treasurer, L. G. 
Nelson, Bassett; Member Executive 
Committee, H. G. Greenamyre, Spring- 
view. 
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